
X PRINCE LOBEL

VIA ELECTRONIC CORRESPONDENCE & FEDEX OVERNIGHT DELIVERY

Apri|29,2022

Town of Chilmark Plan Review Committee
c/o Ms. Allison Kisselgof
1 City Hall Square, Room 809

Boston, l|l/'A0220l

RE: Application for Renewal of Special Permit
ATC Outdoor DAS, LLC dlblaAmerican Tower
55 Tabor House Road, Chilmark, MA 02535

Dear Honorable Members of the Plan Review Committee:

This firm represents ATC Outdoor DAS, LLC dblaAmerican Tower (the

"Applicant") which was granted a Special Permit (the "special Permit") by the Plan

Review Committee (the "Committee") to install a Distributed Antenna System

("DAS") wireless communication system. Please accept this correspondence and

supporting materials as an application to renew the Special Permit as detailed further

herein.

By way of background, on November 30,2009, the Committee gtanted the Applicant

the Special Permit to install the DAS including twenty-four (24) wooden DAS poles

located on the roadside right of way throughout the Town of Chilmark (the "Town")'
The Special Permit was granted in response to a Request for Proposals issued by the

Town and the abutting municipalities due to a lack of suitable existing antenna

supports. As the term of the Special Permit has expired, the Applicant respectfully

requests the Committee renew the same for a period of ten (10) years. The Applicant

is not proposing any changes to the existing equipment or installation of additional

equipment. Further, the Applicant proposes that the conditions contained in the

existing Special Permit remain in full force and effect.

Enclosed please find the application for the renewal of the Special Permit and

supporting materials which have also been sent to you via FedEx overnight delivery.

Separately, the filing fees and initial materials were sent to you on April 28,2022,via
FedEx overnight delivery and a copy ofthat correspondence is enclosed herein.

We respectfully request that this matter be scheduled for the next available hearing

before the Committee. Please do not hesitate to contact me with any questions or

requests for additional information. Thank you in advance for your consideration.

Prince Lobel Tye LLP

One lnternational Place

Suite 3700

Boston, MA 021'10

TEL: 517 456 8000

FAX: 617 456 8100
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X PRINCE LOBCL

Sincerely

Direct: 617-456-8123
Email : rsousa@princelobel.com

Enclosures

Prince Lobel Tye LLP

One lnternational Place

Suite 3700

Boston, MA 02110

TEL: 617 456 8000

FAX: 617 456 8100
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APPLICATION FOR RENEWAL OF A SPECIAL PERMIT FOR A WIRELESS

COMMUNICATION FACILITY

T-Mobile Northeast LLC

c/o Ricardo M. Sousa, Esq.
Prince Lobel TYe LLP

One International Place, Suite 3700

Boston, MA 02110
APPlicant

Property Location:
55 Tabor House Road
Chilmark' MA 02353

Map 18, Lot28

Prepared by: Ricardo M. Sousa, Esq.
Prince Lobel TYe LLP

One International Place, Suite 3700

Boston, MA 02110
Telephone z (617) 456-8123

Facsimile: (617) 456-8100

April29,2022
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The undersigned hereby petitions the chilmark Plan Review committee to grant a

renewal of an existirrg dp"cial Permit under the terms of the Chilmark ZoningBy-

Laws of the Town or cnim"rk under Atticle 4 Section 4'285 and any other Zoning

Bylaw that might apply Article(s) section(s) for the purpose of

renewing the existing sp""ior Permit which allowed for the installation of a witeless

Communications Antenna, Antenna Support, Base Station or Base Station Facility to

serve the Town.

TOWN OF CHILMARK
Chilmark, Massachusetts

P.O. Box 1.19

401Middle Road

Chilmark, MA. 02535

508-545-2100

THE COMMONWEALTH OF MASSACHUSETTS

To The Chilmark Plan Review Committee

Wireless Communications Equipment and Facilities

Date: APri129,2022

Petitioner: ATC Outdoor DAS, LLC

d/b/a American Tower

Key Contact: Ricardo M. Sousa

Address: Prince Lobel TYe LLP

1,International Place

Suite 3700

Boston, MA 021L0

Telephone Number: (6171 456-8123

Email: rsousa@Princelobel'com
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APPLICATION DOCUMENT SUBMISSION CHECKLIST

Yes, No or Not APPlicable (N/A)

yes Documentation that the applicant has the legal right to install Antenna

Support(s) on existing SuPPorts.

Response: pleose find attoched the Mossochusetts CPCN for ATC Outdoor DAS.

LLCd" AmericanTower.

yes Evidence that a good faith effort has been made to locate the Support(s) on

existing Supports and why this is not feasible'

Response: The existino svstem wos instolled in response to o ReQuest for
proposol issued bv the Town of Chilmork ond the obuttinq Towns. The Reauest

for proposal wos issued due to o lock of suitable existino ontenno su0oorts.

Americon Tower stroteoicollv chose o minimum number of public rioht of wav

locotions for the distributed ontenno svstem'

yes The proposed system will accommodate additional wireless communications

providers.

Response: The existino svstem is o neutrql host svstem and occommoddteS

multiple wireless telecommunications corriers'

Yes Signed form "Applicant's Indemnification Agreement" indemnifying the

Town from all legal liability from all elements of the proposal and its use.

Response: Pleose see sttoched lndemnificotion Aareement.

Yes Inventory of the applicant's existing Antenna Support, Base Station and Base

Station Facility sites including the desigo height and location of each.

Response: pleose see ottoched photoqraphs ond plans of the existina svstem.

N/A Availability of suitable, pre-existing Antenna Supports or other structures in

Chilmark and abutting Towns.

Response: The existina svstem was instolled in response to o Reauest for
prooosol issued bv the Town of Chilmork and the abuttina munici0alities. The

Reauest for proposal was issued due to o lock of suitoble existinq ontenno

supports,

Yes Identify the total number of Antennas and structures involved'

Response: Pleose see ottoched presentqtion'
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Yes A scaled site plan and elevation view for any of the proposed structural

elements of the Plan.

Response: Pleose see attoched presentation'

N/A Copies of all FCC licenses for the wireless services and related links the

applicant intends to oPerate.

Response: ATC Outdoor DAS. LLC onlv tronsports RF sianals and therefore the

FCC does not requirc ATC Outdoor DAS LLC to have an Fcc license'

Yes Define the need for reception in specific areas or zones.

Response: The existina svstem was instolled in response to a ReQuest for
proposol issuii ii iiown of Chilmork and the abuttina municioalities. The

Request for proposal wos issued due to o lock of coveroae in the tsraet oreo'

Yes Demonstrate the abitity to mask the nature of the Antenna Support(s)'

Response: please see ottoched photoarophs ond presentation reflectina the

existinq conditions.

Yes Demonstrate the degree of intrusion of the Antenna, its support of other

structures above the ridge lines or in public views'

Response: please see ottoched photoarophs and presentotion reflectinq the

existinq conditions.

yes Identify the distance of any Antenna or support from any residence or public

building ProPertY line.

Response: Pleose see ottached photoorophs ond presentation reflectina the

existino conditions.
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APPLICATION DOCUMENT SUBMISSION CHECKTIST

Yes, No or Not Applicable (N/A)

yes Demonstrate how any structure(s) over four feet above natural grade in height

complies with all applicable Town regulations for structures, except for

setbacks along public or private ways.

Response: The existinq eouipment is in complionce with oll federal stote. and

locol requirements for utilitv eauipment locoted in the public riaht of wdv.

Yes Identify the maximum level of radio frequency (RF) output of any Antenna,

Base Station or Base Station Facility.

Response: 54 dBm maximum EiRP.

yes Demonstrate the ability of the applicant to financially and functionally

provide and maintain the proposed system'

Response: Please see ottoched 2027 70-K.

Yes Identify the proposed location of any Antenna or Antenna support or other

structure in the Roadside or Coastal Districts as defined in Chilmark's Zoning

Bylaws.

Response: pleose see attached photoaraphs ond presentotion reflectino the existina

conditions. There ore no new nodes proposed.

N/A Demonstrate the climbing access constraints for any Antenna Support'

Response: The existina equipment on the utilitv poles placed in the Public rioht of wov

is onlv occessible bv bucket truck.

Yes Where possible, identify the Assessor parcel(s) - Map and Lot Numbers -- of

the land that will be needed for any structures or supports.

Response: Pleose see attoched presentotion,

yes While not specified in the bylaw, the applicant must provide a certificate of

insurance naming the Town of Chilmark as additional insured. The following

limits should be carried:
- Auto Liability including Hired and Non-owned:

- General Liability:
- Workers Compensation:
- Umbtella Liability:

$1,,000,000

$1,ooo,ooo/$3,ooo,ooo
Statutory Limits
$2,000,000
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Response: The Applicont will deliver on updated Certificote of Insuronce will be

submitted prior to the hearinq.
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Chilmark SPecial Permlt

Chllmark Wlroloss Communientiotts PIln Revlorv

NOTICEOT' DECISION ON SPECIAL PDRMIT

ownsrl Town of chltmark; commonwealth of Mssrachusetls Rights of way

Appllcantl ATC OutdoorDAsr LLC
eiii..tt 400 Rogoncy Folcsl Drlvc| Sulte 300; Cary' N'C' 275t8'1723

Map: 13 Lott 28
Dator NovouberS0'2009

An applicarlon was filed undor Artlolo 4 seotion 4,286 requesting a speoial l.*I lg install a Distrlbuted

il|fi;; Sil."\ (DAS) wireiess communications systcm. inoluding twontl'four @4) wooden DAS potes

il;i;-iliil;aisido'rlehts ;irui ir"oogrtout Chllmatk that haie a msxirnum height of 40 feet above

g,ua".-sr"h prfo wlll havi an ;;ffi ih"t6;lght f..t higtr rnd approxlmatetylwo inches in diameter (tolal

ffihi;ii;fty."igtt (+t) ft;iil;; iiaool 
-etr pltg...* locaied in Roa<lsido or Coastal Distriots as

trftronced ln the $ire n."ier?Ji.riniitiu noio,t,rotJa ltlng. The hub ap.patatus will.be inshlled on ihe

i;;;-;;;,i iond, uup r: L"ilij as ,t,orrn on tho sito ptan datcd rcn8;,l69 and cabinct dlagram datcd

t2llgl1;. It will be oursiOs ihs Ju,,eJ f"nr" ro the rlghi of tho ontranoe at the Chihnark Landflill' .The

.qriilJ"t r,iti-Uu insi,lu cabinets and mounted on concrete slabs. The httb area wlll have an eighl-foot high

fenco with nntive vosetatior ?;r;;;;;i;t, ihu f.ntu will ntoet tho ntinimum reqyiryd flfty-foot sctbaok

distance from lhs lot llncs. n- p*""i.a'-tf,u maxlmum lcvol of radio fitquenoy (R/F).ouput nteach trorle

;ill il;i;;;Jo.ri pet.*t 
"iir," 

r"a*"i'*d state mandared maxinrum safely lwets. Tlro obligntions of the

.rjpfi.*r arC Outdoor DAS,-;E wtii Ue Uu.f.eA-ty the American Tower Corporation' Thc application

wae hcatcl at n <luly port a lJii.lur,i-p-Uri" ft".rtti liuid on No"*.ber 30, 2009, The Chllma* Plan

[."i"* C"^*itrcuifiu Crr.iii;;tdsidered tho li'olght, visibllity and t-oc3ti-9n of each node dunng slto

;j;il;il;;,i;;;dfi;q;*il*i; fnl,, pl* to tocatifrs,at the roquost of nbutters. 'Iho necd for wireless

coll recoption and the linrltatloffft;-8;il;rrr io rrirptro* polcs" along roads in koeplng with existlng

ffi; "t"ll';ff; 
;;';;;k'iii; 

"r*"f "r 
ih'o'roaostdo dishtcts. Tho commlttso notes thst ths Arnorican

Tower Corporatlon nppears to havo ths financlal resourccs an<t skllle lo install lhe sy$leln' Tho Conunittee

;;;d ;;d;;;;-irti-"ppli."tr"" .r'prr-t*rta '4r, tp iollowing conditlons that must bc met beforc a

u"iiii'g pr',,i.,it ruv uu i"tu*ii-J. irri nuriu" 
"ugrtotcd 

scrcening plan for the hub m'en wlll be pre-approved

hv lho Town,s Conscrvntlon Offioet ar outflt.i in tho Slts Rlviow Corruniltce llcport datod ll/lll09'
;l il; ';"'&"CJ;J;;I.;;);lla"ot 

be oxpanded ln any way witnout prior 
?pp1val 

of the chilmark Plan

Rsview Comrnineo. 3, T# i;;;iilror"i-oi tft" rwenty-four (24) iods locations will be given by-.a

l.ir.rtrt ,"U rommittec of 6hii"**Tfoo n""tew Commjitee mernbers as appointed by tho Chainnon. 'lb

t#;;;;;iui.,-iii" nrrui rocations will have rnlnlmal vlsibillty in the. view shed.of propertv owncts'

4. 'Ihe node pole, anterula *U-t.i.i*a tppuratus aetien as proseirted u$ 
'"f::-"T:1.1n 

the Sils Review

;;#it;; Rd"tt atlia I vlt06 it uppriiiea' Anv o[angei to tlris dcsign m'st-be-pro-approved 
'bv ]'h:

cil;il;;.- i: rn r"quitri ii;h;.fit;y P;*it'must ble granted bv thc.Boardof Selectmon' 6' Thls

Sp*i.i i;"*lt is-valld ior oi*tri noi u*ttidi,tg t"n (10) yeais, Al th! end of srrch tornr, the pelnit shall

antomatioally cxplro unlcrs;;;;; in ascord-ance t irir-atricte 4 Section 4,286'b,4' 7' Any rvlreless

communlcstions cquiprnent ;l;i;h b";; igrnaged to the oxaelt of boing a public hazatd, for which a

mrmit has exoired or been revoked, Or which .eA-Se* to operAte for One yeil or mOrc-shall bc considered

ffiiffifi ilfi;fi";;;tt.*ui"ir at the tlitection of the Town and al tite expense of tlrc npp'licarrt' rhc

ippli..rit shall rremoye **" *iiftln o ttasonable amonnt of titne as determincd by lhe Board of Selectmen

oiii 
"iinufut"O 

in the bylaw. fi. ifrit sptciuf Pemft will also bo filed with the propedy decd tbr Map 13

Lot 28 al lhe RegislrY of Deeds'

DEC - 7 2000
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IMPORTANTI
FIRST:
aoli"pp"rr from this Dccision oan bs made only to tho superlor cTtfotPllg: county orto.tho Land

Coirt'u',"a"r Section l4A of Massachlsotrs Ceniral Laws, 
-Chaptct 

240 and.must bo filed wilhin twenty

*f.nOri Ooyr following tho liling oitf'u O"oiufon withtho.oiflce of the Town Clerk, as evldenced by tho dato

;ilAi*ii; eilsiotip una sigftature below, as provlded in Seotion 17 of the Zonlng Act,

SBCOND:
This Declsion and any approvod building plors must be recordcd ln thc office ofths Recorder ofDeeds and a

re cord of tho recording or u"tiitr,u .frciilin una u,ry buildtng or other.plans must.be submitted to lho Boerd

ea*intritoto. uno hc-suildirg in.prri"., z"rtng ollicer biore a brriliing pennlt rnay ho irnued' AII plans

to be recorded must be prlnted on 8 I/z" by 14" plain paper'

\.^oF UNli&^-- clerk, chilmar* Plan Reviow Comnlttos

ffi , Bttiding Inspector, Planning Boaril, Boanl of, Henllh, Tax colleclort

Assessoh Seleclupn ttnd obullets

Chihnark Wirelc'es Communicntions Slan Rsvlorv Committeo
NOTICE OT DECISION ON SPECIAL PERMIT

(Pagc 2)

Orvner; Torvn of Chilmarki Comtnonwenlth of Mrssqchusotls Righh of Way

Appllcrnll ATC outdoorDASr LLC
Allrer.l 400 Regency Foresl Drlvo3 Sulto 300i Car1t N'C' 27518'7723

Mapl 13 Lot: 28
Dats; Novenrbcr30r2009

D

tl

,[EGitgUVl.BIN

[;.'-Tlt

32
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LOCATION MAPVICINITY MAP

SITE NAME: MARTHA'S VINEYARD - HUB

SITE NUMBER: 345226

SITE ADDRESS: 55 TABOR HOUSE ROAD

CHILMARK, MA 02535

DATE DRAWN:
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345226

MARTHA'S VINEYARD -

HUB

55 TABOR HOUSE ROAD

CHILMARK, MA 02535

04/26/22

14101631_E1

G-001

SEAL:

DESCRIPTIONREV. DATEBY

ATC SITE NUMBER:

ATC SITE NAME:

SITE ADDRESS:

ATC JOB NO:

ATC TOWER SERVICES, LLC

3500 REGENCY PARKWAY

SUITE 100

CARY, NC 27518

PHONE: (919) 468-0112

THESE DRAWINGS AND/OR THE ACCOMPANYING

SPECIFICATION AS INSTRUMENTS OR SERVICE ARE THE

EXCLUSIVE PROPERTY OF AMERICAN TOWER. THEIR USE AND

PUBLICATION SHALL BE RESTRICTED TO THE ORIGINAL SITE

FOR WHICH THEY ARE PREPARED. ANY USE OR DISCLOSURE

OTHER THAN THAT WHICH RELATES TO AMERICAN TOWER OR

THE SPECIFIED CARRIER IS STRICTLY PROHIBITED. TITLE TO

THESE DOCUMENTS SHALL REMAIN THE PROPERTY OF

AMERICAN TOWER WHETHER OR NOT THE PROJECT IS

EXECUTED. NEITHER THE ARCHITECT NOR THE ENGINEER WILL

BE PROVIDING ON-SITE CONSTRUCTION REVIEW OF THIS

PROJECT. CONTRACTOR(S) MUST VERIFY ALL DIMENSIONS AND

ADVISE AMERICAN TOWER OF ANY DISCREPANCIES. ANY PRIOR

ISSUANCE OF THIS DRAWING IS SUPERSEDED BY THE LATEST

VERSION ON FILE WITH AMERICAN TOWER.

TITLE SHEET

0 FOR CONSTRUCTION JD 04/26/22

0

SPECIAL PERMIT RENEWAL

SHEET INDEX

SHEET

NO:

DESCRIPTION: REV: DATE: BY:

G-001 TITLE SHEET 0 04/26/22 JD

C-101 EXISTING NODE MAP 0 04/26/22 JD

C-102 DETAILED SITE PLAN 0 04/26/22 JD

C-103 NODE ELEVATION 0 04/26/22 JD

Know what's below.
    Call before you dig.

R

1. THE FACILITY IS UNMANNED.

2. A TECHNICIAN WILL VISIT THE SITE APPROXIMATELY ONCE A

MONTH FOR ROUTINE INSPECTION AND MAINTENANCE.

3. EXISTING FACILITY MEETS OR EXCEEDS ALL FAA AND FCC

REGULATORY REQUIREMENTS.

4. THE PROJECT WILL NOT RESULT IN ANY SIGNIFICANT LAND

DISTURBANCE OR EFFECT OF STORM WATER DRAINAGE.

5. NO SANITARY SEWER, POTABLE WATER OR TRASH

DISPOSAL IS REQUIRED.

6. HANDICAP ACCESS IS NOT REQUIRED.

7. THE PROJECT DEPICTED IN THESE PLANS QUALIFIES AS AN

ELIGIBLE FACILITIES REQUEST ENTITLED TO EXPEDITED

REVIEW UNDER 47 U.S.C. § 1455(A) AS A MODIFICATION OF

AN EXISTING WIRELESS TOWER THAT INVOLVES THE

COLLOCATION, REMOVAL, AND/OR REPLACEMENT OF

TRANSMISSION EQUIPMENT THAT IS NOT A SUBSTANTIAL

CHANGE UNDER CFR § 1.61000 (B)(7).

ATC OUTDOOR DAS, LLC

116 HUNTINGTON AVENUE

BOSTON, MA 02116

TOWER OWNER:

PROPERTY OWNER:

ATC TOWER SERVICES

3500 REGENCY PARKWAY SUITE 100

CARY, NC 27518

ENGINEER:

COMPLIANCE CODE PROJECT SUMMARY PROJECT DESCRIPTION

PROJECT NOTES

PROJECT TEAM

PROJECT LOCATION DIRECTIONS

UTILITY COMPANIES

THIS SUBMITTAL IS FOR RE-PERMITTING WITH THE TOWN OF

CHILMARK THIS SET OF DRAWINGS IS INTENDED TO DEPICT

EXISTING SITE CONDITIONS. NO CHANGES TO EXISTING ARE

PROPOSED.

JURISDICTION: TOWN OF CHILMARK

PARCEL NUMBER: 013-027-02

ZONING INFORMATION:

AGENT:

GEOGRAPHIC COORDINATES:

LATITUDE: 41.365719

LONGITUDE: -70.726894

GROUND ELEVATION: 215' AMSL

SITE ADDRESS:

55 TABOR HOUSE ROAD

CHILMARK, MA 02535

COUNTY: DUKES

FROM MARTHA'S VINEYARD AIRPORT:

HEAD SOUTH FOR .3 MILES ON AIRPORT ROAD. TURN RIGHT

ONTO EDGARTON RD. AFTER 3.3 MILES TURN LEFT ONTO

STATE ROAD. AFTER .2 MILES TURN RIGHT ONTO MUSIC

STREET. AFTER .6 MILES TURN LEFT ONTO MIDDLE ROAD.

AFTER 2.6 MILES TURN RIGHT ONTO TABOR HOUSE ROAD.

AFTER .4 MILES THE SITE WILL BE ON YOUR RIGHT

POWER COMPANY: UNKNOWN

PHONE: N/A

TELEPHONE COMPANY: UNKNOWN

PHONE:N/A

TOWN OF CHILMARK MA

55 TABOR HOUSE ROAD

CHILMARK, MA 02535

BONNIE BELAIR

ATTORNEY, AMERICAN TOWER

10 PRESIDENTIAL WAY

WOBURN, MA 01801

ALL WORK SHALL BE PERFORMED AND MATERIALS INSTALLED

IN ACCORDANCE WITH THE CURRENT EDITIONS OF THE

FOLLOWING CODES AS ADOPTED BY THE LOCAL

GOVERNMENT AUTHORITIES.  NOTHING IN THESE PLANS IS

TO BE CONSTRUED TO PERMIT WORK NOT CONFORMING TO

THESE CODES.

1. INTERNATIONAL BUILDING CODE (IBC)

2. NATIONAL ELECTRIC CODE (NEC)

3. LOCAL BUILDING CODE

4. CITY/COUNTY ORDINANCES

T
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R

D

DAS LOCATION
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345226

MARTHA'S VINEYARD -

HUB

55 TABOR HOUSE ROAD

CHILMARK, MA 02535

04/26/22

14101631_E1

C-101

SEAL:

DESCRIPTIONREV. DATEBY

ATC SITE NUMBER:

ATC SITE NAME:

SITE ADDRESS:

ATC JOB NO:

ATC TOWER SERVICES, LLC

3500 REGENCY PARKWAY

SUITE 100

CARY, NC 27518

PHONE: (919) 468-0112

THESE DRAWINGS AND/OR THE ACCOMPANYING

SPECIFICATION AS INSTRUMENTS OR SERVICE ARE THE

EXCLUSIVE PROPERTY OF AMERICAN TOWER. THEIR USE AND

PUBLICATION SHALL BE RESTRICTED TO THE ORIGINAL SITE

FOR WHICH THEY ARE PREPARED. ANY USE OR DISCLOSURE

OTHER THAN THAT WHICH RELATES TO AMERICAN TOWER OR

THE SPECIFIED CARRIER IS STRICTLY PROHIBITED. TITLE TO

THESE DOCUMENTS SHALL REMAIN THE PROPERTY OF

AMERICAN TOWER WHETHER OR NOT THE PROJECT IS

EXECUTED. NEITHER THE ARCHITECT NOR THE ENGINEER WILL

BE PROVIDING ON-SITE CONSTRUCTION REVIEW OF THIS

PROJECT. CONTRACTOR(S) MUST VERIFY ALL DIMENSIONS AND

ADVISE AMERICAN TOWER OF ANY DISCREPANCIES. ANY PRIOR

ISSUANCE OF THIS DRAWING IS SUPERSEDED BY THE LATEST

VERSION ON FILE WITH AMERICAN TOWER.

EXISTING NODE MAP

0 FOR CONSTRUCTION JD 04/26/22

0

00 5000' 10000'

SCALE: 1"=5000' (11X17)
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Decision 0S-12-027 December 18, 2008

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of ATC Outdoor DAS, LLC for a

Certificate of Public Convenience and Necessity
in Order to Provide Limited Facilities-Based, Full
Facilities-Based and Resold Competitive Local

Exchange, Access, and Interexchange Service.

Application 08-03-004

(Filed March 6,2008)

DECISION GRANTING CERTIFICATE OF
PUBLIG CONVENIENCE AND NEGESSITY

1. Summary

ATC Outdoor DAS, LLC (ATC or Applicant), is granted a certificate of

public convenience and necessity (CPCN) pursuant to Pub. Util. Code S 1001 to

provide fullfacilities-based and resold competitive local exchange and

interexchange services, subject to the terms and conditions set forth below. We

also specify a procedure to be followed if ATC wishes to pursue full

facilities-based construction activities that involve potential exemptions from

environmental review under the California Environmental Quality Act (CEQA).

This proceeding is closed.

2. Procedural Summary

On April l0,2008,the Commission's Consumer Protection and Safety

Division (CPSD) filed a protest to the application. ATC filed a reply on

May 1,6,2008. While ATC disputed the relevance and significance of CPSD's

protest, they acknowledge the facts as accurate. There being no disputed

material issues of fact, and therefore no need for evidentiary hearing,by ruling of

-1-366724
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the assigned Administrative Law Judge (AL| dated July 8, 2008, this matter was

submitted for decision based on the pleadings.

3. Background

In prior decisions, we authorized the provision of competitive

interexchange services by carriers meeting specified criteria. In additiory we

authorized the provision of competitive local exchange setvice, by carriers

meeting specified criteria, within the service territories of Pacific Bell Telephone

Company (Pacific), Verizon California Inc. (Verizon), SureWest Telephone

(SureWest), and Citizens Telecommunications Company of California, Inc. dba

Frontier Communications of California (CTC).

Applicant's legal name is ATC Outdoor DAS, LLC. Applicant is a

Delaware Limited Liability Company. Its principal place of business is located at

116 Huntington Avenue, 11th Floor, Boston, Massachusetts.

4. Services to be Provided

Applicant seeks authority to provide limited facilities-based, full

facilities-based and resold local exchange and access services to business

customers in the service territories of Pacific, Verizory SureWest and CTC, as

well as limited facilities-based, full facilities-based and resold interexchange

services to such customers throughout California. Applicant will provide

competitive local transport services, access and nondominant interexchange

services. Applicant intends to design and build distributed antenna systems

(which can include send/receive antennae, various attachment equipment, poles

and short fiber runs) to support short haul transport services for wireless

carriers, as well as provide radio frequency (RF) or optical transport and

backhaul services for voice and data service providers.

-2-
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5. Protest of the Consumer Protection
and Safety Division

On April 10,2008,the Consumer Protection and Safety Division (CPSD)

filed a protest to the Application. ATC filed a reply on May 16,2008.

CPSD protests ATC's application for reasons relating to alleged lack of full

disclosure regarding matters related to the company's fitness to operate a

business in California. The issues raised by CPSD are discussed below.

5.1. Failure to Disclose Givil Judgment
lnvolving Rule Violations

CPSD states that ATC failed to disclose a civil proceeding involving

rule violations. In December of 2001,, a parent company to the Applicant,

American Tower Corporation (American Tower), received a civil judgment

against them in an action brought by the District Attorney for the County of

Santa Clara, California. The judgment was for record keeping, registratiory

hazardous materials management and filing violations under California

environmental laws. American Tower paid penalties of $150,000, reimbursed the

county for more than $25,000 in costs and attorney's fees, and agreed to operate

their facilities in the county in compliance with the relevant environmental

requirements in the future. According to CPSD, ATC's failure to disclose this

sanction against its parent company in the Application may constitute a

Rule 1.1.violation.1

ATC agrees that CPSD is correct that Decision (D.) 97-06-107 requires

that certain disclosures be made by applicants for interexchange authority.

1 Rule 1.L of the Commission s Rules of Practice and Procedure provides that any

person who transacts business with the Commission agrees never to mislead the

Commission or its staff by an artifice or false statement of fact or law.

-3-
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However, ATC contends that CPSD is incorrect that ATC was required to make

such disclosures in this instance. ATC argues that bothD.97-06-107 and Pub.

Util. Code S 1013 relate to the Registration Process that certain competitive

wireline carriers are permitted (but not required) to follow in lieu of the more

extensive CPCN application process. According to ATC, in this case, since ATC

is electing to obtain both facilities-based CLEC authority (which requires a

traditional CPCN application), and Non-Dominant Interexchange Carrier

(NDIEC) authorization, ATC elected to file for both types of authority via a

traditional CPCN application.

ATC says it could locate nothing in the Commission's rules governing

CPCN applications that requires disclosure of bankruptcy or prior regulatory

sanctions.z According to ATC, the rules for CPCN applications require (more

broadly) that an applicant demonstrate technical, financial and managerial

capability to provide telecommunications services in the state and, as required,

ATC made such a showing in its application. ATC believes that none of the legal

actions involving ATC's parent or affiliates described in CPSD's protest

undercuts that showing or detracts from that capability.

ATC also says it has not attempted to keep any of the information

alleged in CPSD's Protest secret. ATC points out that this information is

contained in the publicly available 10-K annual reports for ATC's ultimate parent

entity, American Tower. These documents are posted on American Tower's

2 ATC refers to the Commission's Rules of Practice and Procedure, $$ 1'-3; also

California CLC Application Guidelines, available at
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website, and ATC even submitted portions of its parent American Tower's 2006

10-K with it Application.

5.2. Failure to Disclose a Regulatory Matter
with the Environmental Protection Agency

CPSD states that ATC failed to disclose a 2005 regulatory matter with

the Environmental Protection Agency (EPA), where a Facilities Audit Agreement

(FAA) was signed between ATC's parent, American Tower, and the EPA in

November of 2005. CPSD considers the FAA to be a sanction against ATC's

parent company which should have been disclosed underD.97-06-107.

ATC argues that D.97-06-107 does not require such disclosure in a

CPCN application because the FAA was a voluntary agreement and does not

constitute a "sanction." According to ATC, the FAA is a mutual agreement

based on the EPA's policy of voluntary self-policing. The purpose of the FAA is

"to enhance protection of human health and the environment by encouraging

regulated entities to voluntarily discover, promptly disclose and expeditiously

correct violations of Federal environmental requirements." In the event that

American Tower discovers any non-compliant locations, the FAA provides that

American Tower will pay any specified civil penalties according to the terms of

the FAA, even though any payment of penalties does "not constitute an

admission of any violation . . . ." In return for ATC's disclosure of any

non-compliant locations discovered during the self-audit process, the EPA

agreed to "not impose gravity-based penalties . . . if they are disclosed and

corrected."3

3 Incentives for Self-Policing; Discovery, Disclosure, Correction and Prevention of

Violations,' 65 FR 19,68 (April 11, 2000).
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ATC submits that this EPA regulatory matter has no bearing on ATC's

lack of fitness. Rather, according to ATC, that its parent entity has demonstrated

that it is willing to conduct a voluntary audit and report itself for failing to

comply with certain environmental provisions is telling not only of ATC's parent

company's ethics and character, but also of the company's willingness to ensure

that ATC likewise abides by California's applicable regulations.

5.3. Failure to Disclose 2003
BankruPtcy of Verestar lnc.

CPSD states that verestar, anaffiliated entity to ATC, filed for

bankruptcy in 2003 and some officers of ATC were also affiliated with Verestar at

the time of the bankruptcy. CPSD questions whether Verestar is an

interexchange carrier (IEC). According to CPSD, if Verestar is an IEC, then

applicant would be in violation of Rule 1.1 for failing to disclose the bankruptcy.

CPSD notes thatD.97-06-107 requires that applicants requesting interexchange

authority divulge in their application whether any affiliate, officer, or director

held a position with an IEC that filed for bankruptcy.

ATC responds that this requirement of D.97-06-107 does not apply to

CPCN applicants who are not electing to use the NDIEC registration form, and

even if it did, it is not clear that the disclosure requirement would have been

triggered in this instance. ATC states that prior to its integration into

SES Americom, Inc., Verestar was a reseller of satellite transponder space

capacity and provider of teleport (earth station uplink/downlink) setvices,

whose customers included broadcasters, multi-national corporations,

communications companies and goverrunent agencies. Verestar held no

California State authority, and thus was not an IEC in California. ATC says that

it is possible that Verestar was an EX under Federal law, but because it was a

-6-
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distant affiliate and was sold off a number of years ago, ATC has not been able to

ascertain its regulatory status.

ATC argues that, in any case, the bankruptcy of verestar, a distant

former aftiliate, has no bearing on the Applicant's financial fitness or ability to

provide service in California. As noted in its application" ATC will rely, in large

part, upon the financial resources of American Towet, alarge, financially healthy

company. ATC believes it has shown through its submission of audited financial

statements that it indeed has the financial resources necessary to provide service.

5.4. Failure to Disclose a Pending 2006
Securities Glass Action Lawsuit

CPSD states that a 2006 securities class action lawsuit was filed against

ATC's parent, American Tower, in which claims are made that American Tower

allegedly violated federal securities laws by issuing a series of material

misrepresentations to the market, thereby artificially inflating the price of the

company's securities. CPSD also lists another pending investigation.

ATC responds that even lf D.97-06-107 did apply in this case, the

decision does not require a company to report pending litigation or settlements.

According to ATC, the presence of litigation is simply a reality for any large

company like American Tower. Moreover, ATC argues that there has been no

admission of wrongdoing on American Tower's behalf in the securities matter,

and points out that the stipulation agreed to by the parties specifically provides:

"Defendants deny any wrongdoing, fault, liability,
violation of law or damage alleged in the Complaint and

do not admit or concede any wrongdoing, fault,liability,
violation of law or damage in connection with any fact or

claims that have been or could have been alleged against

them. . . . but consider it desirable for the Action to be

settled because the proposed Settlement will (i) bring to an

-7-
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end the substantial expenses, burdens, risks, and

uncertainties associated with continued litigation ' ' ' '"

ATC submits that to consider disputed allegations against ATC's parent

entity as a criterion of whether to grant ATC's application would be legally

unsound and patently unfair.

6. Discussion

We reject ATC's argument that the disclosure requirements of D.97-06-107

for expedited Registration Process applicants do not apply to CPCN applicants

who do not use the expedited Registration Process. Regardless of which type of

application is used, the issue is the same - the fitness of the applicant to provide

telecommunications services in California. The question of fitness is broad and

should be no different for the traditional CPCN applicant as opposed to the

Registration Process applicant.a

a The Commission's objective in adopting the expedited Registration Process was to

allow applicants that have no history of questionable behavior and that present

noncontroversial applications to rely on an expedited and inexpensive means of

securing telecommunications operating authority. If applicants do not meet these

standards, they need to use the more extensive (CPCN) application process'

(Rulemaking to Establish a Simplifed Registration Process for Non-Dominant

Telecommuiications Firms, D.97-06-107,73 CPIJCId 288,293.) The questions that must

be answered under the expedited Registration Process, which ATC argues are not

required to be addressed by CPCN Applicants, are:

Questi on7 of the Registration Process application asks the applicant

to state that no officer, director, general partner, or owner of applicant

had acted in that capacity with an interexchange carrier that 1) filed for

bankruptcy;Z)hada judgment or verdict involving a violation of Bus. &

Prof. Code s 1700 et seq. or consumer misrepresentation; or 3) is under

investigation for similar violations.

Question 8 of the Registration Process application asks the applicant to

state that neither applicant nor an officer, director or owner of applicant

has been sanctioned by a state regulatory agency for failure to comply

with that agency's rules or orders.

-8-



A.08-03-004 ALI /BDP f avs

we commend CPSD for its diligence in carefully researching the

background of CPCN applicants and bringing questionable behavior regarding

fitness of applicants to the Commission's attention. However, we do not find

that the matters brought to our attention by CPSD are a sufficient basis to deny

ATC's application.

Our rules require disclosure of judgments or verdicts involving violations

of the California Business and Professional Code and for consumer

misrepresentations. ATC's failure to disclose the civil judgment against

American Tower for violations of California environmental law and the

voluntary agreement with EPA, do not comprise strict Rule 1.1 violations,

because the Commission's rules require reporting of judgments or verdicts

involving violations of the Bus. & Prof. Code S 1700 et seq. or consumer

misrepresentations but not these types of violations. However, ATC's omission

of this information is disturbing in light of the fact that applicant seeks full

facilities-based authority. Also, we do not take lightly American Tower's

transgressions with the County of Santa Clara in 2001. While the voluntary

agreement with EPA (seeSection 5.2 above) allows American Tower to claim that

it was not sanctioned by EPA, nevertheless there would have been sufficient

cause for EPA to have initiated an action against American Tower for failing to

comply with environmental requirements. Furthermore, this matter with EPA is

particularly significant since ATC's application now before us seeks

authorization of a procedure for expedited review of claimed exemptions from

CEQA.

on the other hand, we take into consideration that in 2005

American Tower entered into a voluntary agreement with EPA to institute a

self-policing procedure to address environmental requirements. Thus, American

-9-
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Tower has demonstrated a willingness to seriously address environmental

requirements as a matter of corporate policy. Accordingly, we conclude that

ATC's application should be granted on condition that ATC institutes

procedures within the company for strict compliance with CEQA requirements.

Should we find that ATC is less than serious about compliance with CEQA

requirements or has not strictly followed our CEQA rules, we will not hesitate to

take the steps necessary to withdraw ATC's operating authority.

Regarding the 2003 bankruptcy of Verestar Inc. issue raised by CPSD, ATC

explained that Verestar held no California authority, was sold in 2004, and was

not an IEC in California.s While some officers of ATC were also affiliated with

Verestar at the time of the bankruptcy, there is no indication that any of them

were found either criminally or civilly liable for a violation of SS 17000 et. seq' of

the California Business and Professional Code or for actions involving

misrepresentation to consumers.5 Therefore, we do not find the failure to

disclose the Verestar bankruptcy to be a Rule L.l" violation or a sufficient basis to

deny ATC's application.

Regarding CPSD's assertion that ATC should have disclosed ongoing or

pending civil litigation, including the securities class action suit, we are not

persuaded that ATC was required to include information on pending litigation

with its application. Nothing in our rules requires disclosure of such actions or

5 According to ATC, Verestar Inc. was a reseller of satellite transponder space capacity

and provider of teleport (earth station uplink/downlink) services, and was not an IEC

in California.

6 Question 7, Application for Registration. Also, seeD.97-06-\07.
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pending civil litigation, and we do not consider pending civil litigation as a basis

to determine fitness to provide telecommunications services in California.

7. Financial Qualifications

To be granted a CPCN, an applicant for authority to provide

facilities-based and resold local exchange and interexchange services must

demonstrate that it has a minimum of $100,000 cash or cash equivalent to meet

the firm's start-up expenses.T An applicant must also demonstrate that it has

sufficient ad.ditional resources to cover all deposits required by local exchange

carriers andf or IEC's in order to provide the proposed

service.s Applicant provided its most recent audited financial statement that

demonstrates that it has sufficient cash to satisfy this financial requirement.

8. Motion for Protective Order

Pursuant to Pub. Util. Code S 583 and General Order (GO) 66-C, Applicant

requests that the financial information submitted in the application be kept

under seal. Applicant represents that the information is proprietary and

sensitive, and the information, if revealed, would place Applicant at an unfair

business disadvantage. We have granted similar requests in the past and will do

so here.

A11 sealed information should remain sealed for a period of two years after

the effective date of this order. If Applicant believes that further protection of

7 The financial requirement for CLCs is contained in D.95-12-056, Appendix C- The

financial requirement for Non-dominant Interexchange Carriers is contained in
D.91-10-041.

8 The requirement for CLC applicants to demonstrate that they have additional

financial resources to meet any deposits required by underlying LECs andf or IECs is

set forth inD.95-12-056, Appendix C. For NDIECs, the requirement is found in
D.93-05-010.
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the sealed information is needed beyond the two years, Applicant shall comply

with the procedure set forth in OrderingPangtaph 6.

9. Technical Qualifications

Applicants for Non-Dominant Interexchange Carrier (NDIEC) and

Competitive Local Carrier (CLC) authority are required to make a reasonable

showing of technical expertise in telecommunications or a related business.

Applicant submitted biographical information on its officers that demonstrates

that it possesses sufficient experience and knowledge to operate as a

telecommunications provider.

10. Tariffs

The Commission staff reviewed Applicant's draft tariffs for compliance

with Commission rules and regulations. The deficiencies to be corrected by

Applicant are set forth in Attachment A.

11. California Environment Quality Act (GEQA)

CEQA requires the Commission as the designated lead agency to assess

the potential environmental impact of a project in order that adverse effects are

avoided, alternatives are investigated, and environmental quality is restored or

enhanced to the fullest extent possible.

11.1. Proposed Gonstruction

ATC anticipates that most of its construction activity will involve no

ground disturbing activity. In most instances, ATC will operate by installing

equipment in or on existing streetlights, poles, towers, buildings, fibet, conduits,

ducts, rights-of-way, trenches and other facilities and structures of other entities.

ATC states that it will not need to construct any new buildings, towers, conduits,

poles or trenches in California to provide the services for which it seeks

authority. Occasionally when required to meet applicable engineering and safety

-\2-



A.08-03-004 ALJ /BDP / avs

standards, ATC may also need to replace an existing pole. In these

circumstances, ATC would proceed pursuant to its limited facilities-based

authority. Also, pursuant to the full facilities-based authority requested in the

application, ATC will undertake relatively minor ground-disturbing activities

primarily in existing, well-used right-of-way and utility easements in developed

areas.

ATC states that the activities for which it seeks authority include,

micro-trenchirg, traditional trenching and installation of underground conduit

in existing rights-of-way and utility easements. In addition, in limited instances,

ATC construction plans may also call for replacing existing utility poles

(performed at a utility's request or to meet applicable engineering and safety

standards), installing new poles where existing ones are not available and

installing underground vaults to accommodate communications equipment

where such installment is required, typically by a city or municipality.

Occasionally, aportion of this activity will take place on private property in

existing easements. In some cases, underground conduit installation will involve

use of a directional bore method in addition to or instead of trenching. ATC

submits that the above activities have been ruled categorically exempt from

CEQA.

11.2. Discussion

We agree with ATC that the above construction activities are similar to

those undertaken by other carriers that the Commission recently has ruled are

categorically exempt from CEQA. (See, e.g., D.06-04-063- (ClearLinx Netrnork

Corporation);D.06-04-067 (CA-CLEC-LLq) In addition, the Commission also has

found that boring and installation of new conduit in an existing right-of-way is
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exempt from CEQA. (D.08-12-017 (Zephyr).) Therefore, ATC need not request

CEQA exemption review for these activities.

Nevertheless, in light of its application for full facilities-based

authorization, ATC requests authorization of a CEQA exemption review

procedure for proposed full facilities-based construction that it believes may be

exempt from CEQA review. ATC states that it does not know at this time all of

the specific areas where it may have to undertake construction. ATC therefore

requests approval to utilize a procedure for expedited review of ATC proposed

construction activity involving full facilities-based construction once ATC is

aware of a specific instance in which it plans construction.

As requested by ATC, we set forth below a procedure whereby ATC

may request the Commission's Energy Division to make a determination

whether a project is categorically exempt from the requirements of CEQA

review.

Proc for Obtainine Expedited
Review of CEOA ExemPtion Request

o Applicant reviews proposed project to determine that

no conditions exist to warrant exceptions to an

exemption pursuant to CEQA Guidelines S 15300.2'

o Applicant submits the following information to the

Energy Division:

o A detailed description of the proposed project,

including:

1,. Utility distribution system to be served.

2. The precise locations of any proposed trenching, dflY

new surface structures (a taller utility pole that is

installed to replace an existing utility pole in order to

accolnmodate additional attachments shall not be

considered a"rrew" structure; nor shall
broadband-over-powerline (BPL) equipment
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(i) mounted on existing utility poles or taller
replacement poles or (ii) installed within existing
utility vaults, transformer enclosures, substations, or

similar facilities, be deemed to be "rrew" structures),

and any aerial BPL equipment installatioru pole

replacement, or aerial fiber optic cabling requiring
overland access for installation (i'e., not via an

existing roadway or other previously-improved
surface), and the precise route of any aerial fiber
optic cabling.

3. Regional map showing route of aerial systems upon
which facilities will be installed; and local site maps

of any locations identified in the Energy Division's
Preconstruction Survey Checklist - Archaeological
Resources (Checklist), including locations of aerial

fiber optic cable routes not requiring overland access

for installation, or poles or BPL equipment not
deemed to be new structures).

A description of the environmental setting, to include at

a minimum for locations identified in the Checklist (but
not including settings of aerial fiber optic cable routes

not requiring overland access for installation, or poles

or BPL equipment not deemed to be new structures).

. Cultural, historical, and paleontologic resources.

. Biologicalresources.

o Current land use and zoning.

A construction workplan, to include:

. Pre-Construction Survey Checklist - Archaeological

Resources for appropriate locations identified in the

Checklist.

o Pre-Construction Survey Checklist - Biological
Resources for appropriate locations identified in the

Checklist.

o A detailed schedule of construction activities,
including site restoration activities for locations

a

o
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identified in the Checklist, but not including aerial

fiber optic cable not requiring overland access for
installation or poles or BPL equipment not deemed

to be new structures).

o A description of construction/installation
techniques.

o A list of other agencies contacted with respect to

siting,land use planning, and environmental
resource issues, including contact information for
locations identified in the Checklist, (but not
including aerial fiber optic cable not requiring
overland access for installation or poles or BPL

equipment not deemed to be new structures).

o A list of permits required for the proposed project.

o A statement of the CEQA exemptions(s) applicable to

the proposed project.

. Documentation and factual evidence sufficient to

support a finding that the claimed exemption(s) is (are)

applicable.

. f,nergy Division will review the Applicant's submission

for the proposed project to confirm that the claimed

exemption(s) from CEQA are applicable.

o Within 21. daysfrom the date of Applicant's submittal
Energy Division will issue either:

o A Notice to Proceed (NTP) and file a Notice of
Exemption with the State Clearinghouse, Office of

Planning and Research, or

o A letter of denial stating the specific reasons why the

claimed exemptions (s) are not applicable to the

proposed project. (D.08-04-018.)

o If Energy Division denies the proposed exemption,

Applicant could discuss with the staff the reason for the

denial and, if possible, provide additional information
andf or modify the proposed construction activity so

that it would be categorically exempt. If the conclusion
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is that the construction simply is ineligible for
categorical exemption and Applicant still desires to

move forward, Applicant would follow standard
Commission CEQA procedures in place at the time.

Each project may involve the installation of equipment in or on existing

structures (limited facilities-based construction or LFB) as well as in

underground trenches (full facilities-based construction or FFB). Under previous

decisions, the Commission has determined that the installation of LFB equipment

presents no possibility of affecting the environment. As a result, the Commission

has customarily allowed the bearers of LFB authority to proceed with the

installation of equipment in or on existing structures without Energy Division

notification or further CEQA review.

However, CEQA prohibits the piecemealing of projects into smaller

segments as a means of disaggregating the overall impacts of the project'

Because a project may include both LFB and FFB segments, the Energy Division

must consider the whole action when contemplating the approval of a categorical

exemption for any project.

Local governments may be concerned that the expedited review

process would permit the installation of utility poles in areas designated as

underground districts. Local ordinances often grant exceptions to utilities for

aerial construction in those districts for communications services. Thus, the

procedure we adopt here will apply to installing utility poles in underground

districts where local jurisdictions grant such exceptions.

The Commission is reviewing CEQA issues affecting

telecommunications providers on a broader, policy level in Rulemaking

(R.) 06-10-006. Applicant may utilize the above process for obtaining

Commission review, and approval or disapproval of, proposed GEQA
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exemptions unless the Commission adopts different requirements applicable to

Applicant in R.06-10-006 or a subsequent proceeding.

12. Gonclusion

We conclude that the application conforms to our rules for authority to

provide resold competitive local exchange and interexchange

telecommunications services. Accordingly, we shall approve the application

subject to the terms and conditions set forth herein.

13. Gategorization and Need for Hearing

In Resolution ALJ 176-3210, dated March 13,2008, the Commission

preliminarily categofized,this application as Ratesetting, and preliminarily

determined that hearings were not necessary. There is no need to change these

determinations.

14. Gomments on ProPosed Decision

The proposed decision of the ALJ in this matter was mailed to the parties

in accordance with Section 311 of the Public Utilities Code and comments were

allowed under Rule 14.3 of the Commission's Rules of Practice and Procedure.

Comments were filed on December 8,2008, by CPSD and reply comments were

filed by ATC on December 15,2008. We have reviewed the comments and reply

comments and made changes to the proposed decision as necessary. As

proposed by CPSD, we clarify that our decision applies to their specific case's

voluntary agreement with EPA, rather than voluntary agreements in general.

15. Assignment of Proceeding

Rachelle B. Chong is the assigned Commissioner and Bertram D. Patrick is

the assigned Administrative Law Judge in this proceeding'
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Findings of Fact

1. Notice of the application appeared on the Daily Calendar on

March 1'1.,2008.

2. A protest was filed by CPSD on April10, 2008.

3. No hearing is required since there are no disputed material issues of fact.

4. While a voluntary agreement with the EPA was entered into and litigation

involving the applicant's parents has occurred, these do not involve a sanction by

the FCC or any state regulatory agency for failure to comply with any regulatory

statue, rule, or order.

5. In prior decisions, the Commission authorized competition in providing

interexchange services for carriers meeting specific criteria.

6. In prior decisions, the Commission authorized competition, by carriers

meeting specified criteria, in providing local exchange telecommunications

services within the service territories of Pacific, Verizon, SureWest and CTC.

7. Applicant has a minimum of $100,000 of cash or cash equivalent that is

reasonably liquid and readily available to meet its start-up expenses.

8. Applicant has sufficient additional cash or cash equivalent to cover any

deposits that may be required by other telecommunications carriers in order to

provide the proposed service.

9. Applicant possesses sufficient experience and knowledge to provide

telecommunications services.

10. As part of its application, Applicant submitted a draft of its initial tariff

that contained the deficiencies listed in Attachment A to this decision. Except for

these deficiencies, Applicant's draft tariff complies with the Commission's

requirements.
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11. As part of its application, Applicant submitted a proposal based on

D.06-04-030 for a procedure for obtaining exemption from CEQA review for full

facilities-based construction projects, by which it would provide for both notice

of the claimed exemption and for Commission staff review of said claim.

12. Applicant submits that its full facilities-based construction activities are of

such a limited nature that they should potentially qualify for a number of

categorical exemptions available under CEQA.

13. Applicant's proposed full facilities-based construction activities are of a

limited nature and would in almost all circumstances be highly likely to qualify

for an exemption from CEQA review.

14. Applicant's proposed process for reviewing the applicability of

exemptions from CEQA review for full facilities-based construction projects is

adequate for the Commission's purposes as CEQA Lead Agency and in the

public interest.

Gonclusions of Law

1. Information bearing on an applicant's fitness does not vary as to relevance

depending on whether applicant is seeking authority by application for a CPCN

or registration.

2. The disclosure omissions of Applicant do not amount to a Rule 1.L

violation in this instance.

3. Applicant has the financial ability to provide the proposed service.

4. Applicant has sufficient technical expertise to operate as a

telecommunications carrier.

5. Public convenience and necessity require that Applicant's resold

competitive local exchange and interexchange services be subject to the terms

and conditions set forth herein.
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6. Applicant should be authorized to use the procedure set forth in this

decision for obtaining Commission exemption from CEQA review for full

facilities-based construction projects.

7. The application should be granted to the extent set forth below.

8. Applicant, once granted a CPCN, should be subject to the applicable

Commission rules, decisions, General Orders, and statutes that pertain to

California's public utilities.

9. Applicant's initial tariff filing should correct the deficiencies noted in its

draft tariffs as indicated in Attachment A to this decision.

10. Because of the public interest in competitive local exchange and

interexchange services, the following order should be effective immediately.

ORDER

IT IS ORDERED that:

1. A certificate of public convenience and necessity is granted to ATC

Outdoor DAS, LLC (Applicant) to operate as a full facilities-based and resale

provider of competitive local exchange services, and interexchange services,

subject to the terms and conditions set forth below.

2. Applicant is authorized to provide local exchange service in the service

territories of Pacific Bell Telephone Company,Yerizon California Inc., SureWest

Telephone, and Citizens Telecommunications Company of California, Inc., dba

Frontier Communications of California.

3. Applicant is authorized to file tariff schedules for the provision of

competitive local exchange services and interexchange services with the

deficiencies noted in Attachment A corrected. Applicant may not offer services

until tariffs are on file. Applicant's initial filing shall be made in accordance with
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General Order (GO) 96-8 and the Telecommunications Industry Rules

(D.07-09-019). Applicant shall comply with its tariffs.

4. The certificate granted, and the authority to render service under the rates,

charges and rules authorized, will expire if not exercised within 12 months after

the effective date of this order.

5. The corporate identification number assigned to Applicant, U7101C, shall

be included in the caption of all original filings with this Commission, and in the

titles of other pleadings filed in existing cases.

6. All sealed information shall remain sealed for a period of two years after

the effective date of this order. After two years, all such information shall be

made public. If Applicant believes that further protection of sealed information

is needed beyond two years, Applicant may file a motion stating the justification

for further withholding of the sealed information from public inspection. This

motion shall be filed no later than 30 days before the expiration of the two-year

period granted by this order.

7. Applicant shall comply with all applicable rules adopted in the Local

Exchange Competitive proceeding (R.95-04-043/Investigation 95-04-044), the

Commission's rules and regulations for nondominant interexchange carriers set

forth in Decision (D.) 93-05-010, D.90-08-032, as well as all other applicable

Commission rules, decisions, GOs, and statutes that pertain to California public

utilities, subject to the exemptions granted in this decision.

8. Applicant shall comply with the requirements applicable to competitive

local exchange carriers and non-dominant interexchange carriers included in

Attachment B to this decision.

9. Applicant is authorized to construct equipment to be installed in existing

buildings or structures (limited facilities-based construction) without prior
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approval from the Commission. For all other future construction projects (full

facilities-based construction), Applicant shall use the process set forth in this

decision for seeking exemption from California Environmental Quality Act

(CEQA) review.

10. The Commission's Energy Division staff is authorized to review/ process/

and act upon Applicant's request for a determination that its full facilities-based

construction activities are exempt from CEQA review and issue a Notice to

Proceed (NTP) where aPProPriate.

1L. IfApplicant wishes to engage in full facilities-based construction and

believes that the proposed activities are exempt from CEQA review, Applicant

shall first apply to the Energy Division staff for a determination of exemption

from CEQA review.

12. Applicant shall not engage in any full facilities-based construction activity

relating to a pending CEQA review exemption request before receiving a NTP

from Commission Energy Division staff.

13. If Applicant wishes to engage in a project which involves both limited

facilities-based construction and full facilities-based construction, Applicant shall

apply to the Energy Division staff for a NTP.
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14. Application 08-03-004 is closed.

This order is effective todaY.

Dated December 18,2008, at San Francisco, California'

MICHAEL R. PEEVEY
President

DIAN M. GRUENEICH

IOHN A. BOHN
RACHELLE B. CHONG
TIMOTHY ALAN SIMON

Commissioners
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ATTACHMENT A

List of deficiencies in draft tariff submitted by ATC Outdoor DAS, LLC,
in 4.08-03-004 to be corrected in its initial tatiff compliance filing:

'1,. Tariff Sheet Format: CPUC assigned utility ID number (U#) should be

included on each sheet in the upper left header along with Company name

and address. (General Order 968, Section 8.4.1.)

2. Tariff Inspection - Include a telephone number and a company address in
California where a copy of tariff can be inspected by the public. (GO 96-8,

Section 8.1.3.)

3. User Fee and Public Program Surcharges - include a rule conforming to

AT&T tariffs for PUC user Fee and Public Program surcharges
(Resolution T-16901, Decembet 2, 2004).

4. Conform Disputed Bill Rule to be consistent with requirements of Rule 8,

Appendix B,D.g5-07-054 (i.e., to avoid disconnection, customer may deposit

disputed amount with CPUC Consumer Affairs Branch).

(END OF ATTACHMENT A)
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ATTACHMENT B

APPLICABLE TO COMPETITIVE LOCAL EXCHANGE
CARRIERS

1. Applicant shall file, in this docket, a written acceptance of the certificate

granted in this proceeding within 30 days of the effective date of this order.

2. Applicant is subject to the following fee and surcharges that must be

regularly remitted per the instructions in Appendix E to D.00-10-028. The

Combined California PUC Telephone Surcharge Transmittal Form must be

submitted even if the amount due is zero.

3. Revenues collected for the California Advanced Services Fund (CASF) at

the surcharge rate of 0.25% shall be held by the carrier in a memorandum

account tracking system and the account will accrue monthly interest on the

accumulated balance at the short-term commercial paper rate. Carriers shall

continue to hold custody of all the collected CASF surcharge revenues and

accumulated interestuntil the Commission provides further direction on the

disposition of these revenues.

a. The current'1..15% surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by

D.95-02-050, to fund the Universal Lifeline Telephone Service

Trust Administrative Committee Fund (Pub. Util. Code S 879;

Resolutio n T -\7 07'1,, dated March 1, 2007, effective April 1, 2007) ;

b. The current 0.20% surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.g5-02-050, to fund the California Relay Service and

Communications Devices Fund (Pub. Util. Code S 2881;

D .98-12-07 3 and Resolutio n T -17127, dated December 20, 2007'

effective January 1, 2008);

c. The user fee provided in Pub. Util. Code SS 431-435, which is

0.18% of gross intrastate revenue (Resolution M-4819), dated

lune 7, 2007, effective JuLy 1', 2007 ;
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d. The current 0.13% surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.95:,-02-050, to fund the california High Cost Fund-A (Pub. util.
Code 5739.3;D.96-\0-066,pp.3-4, App. B, Rule l..C;

Resolution T-17128, dated December 20,2007, effective

January 1,2008);

e. The current0.25% surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.95-02-050, to fund the California High Cost Fund-B

(D.96-10-0 66, p. 19\, App. B, Rule 6.F ., D .07 -\2-054) ;

f. The current0.25% surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.g5-02-050, to fund the California Advances Services Fund

(D.07-12-054); and

g. The current 0.079% surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.95-02-050, to fund the California Teleconnect Fund
(D.96-10-066,p.88, App. B, Rule 8.G, Resolution T-17'l'42, dated

April 24,2008, effective June 1, 2008).

Note: These fees change periodically. In compliance with
Resolution T-16g01,,December 2,2004, you should check the

joint tariff for surcharges and fees filed by Pacific Bell

Telephone Company and apply the current surcharge and fee

amounts in that joint tariff on end-user bills until further
revised.

4. Applicant is a competitive local exchange carrier (CLC). The effectiveness

of its future tariffs is subject to the requirements of General Order 96-8 and the

Telecommunications Industry Rules (D.07-09-0L9).

5. Applicant is a nondominant interexchange carrier (NDIEC). The

effectiveness of its future NDIEC tariffs is subject to the requirements of

General Order 96-8 and,the Telecommunications Industry Rules (D.07-09-019).

6. Tariff filings shall reflect all fees and surcharges to which Applicant is

subject, as reflectedl'r:.2 above.
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Z. Applicant shall file a service area map as part of its initial tariff.

8. Prior to initiating service, Applicant shall provide the Commission's

Consumer Affairs Branch with the name and address of its designated contact

person(s) for purposes of resolving consumer complaints. This information shall

be updated if the name or telephone number changes, or at least annually.

9. Applicant shall notify the Director of the Communications Division in

writing of the date that local exchange service is first rendered to the public, no

later than five days after service first begins'

10. Applicant shall notify the Director of the Communications Division in

writing of the date interLATA service is first rendered to the public within

five days after service begins, and again within five days after intraLATA service

begins.l

11. Applicant shall keep its books and records in accordance with the

Generally Accepted Accounting Principles.

12. Inthe event Applicant's books and records are required for inspection by

the Commission or its staff, it shall either produce such records at the

Commission's offices or reimburse the Commission for the reasonable costs

incurred in having Commission staff travel to its office.

13. Appticant shall file an annual report with the Director of the

Communications Division, in compliance with GO 104-4, on a calendar-year

basis with the information contained in Attachment C to this decision.

i California is divided into ten Local Access and Transport Areas (LATAs), each

containing numerous local telephone exchanges. InterLATA describes services,

revenues and functions relating to telecommunications originating within one LATA
and terminating in another LATA. IntraLATA describes services, revenues and

functions relating to telecommunications originating within a single LATA'
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14. Applicant shall file an affiliate transaction report with the Director of the

Communications Division, in compliance with D.93-02-019, ona calendar year

basis using the form contained in Attachment D.

15. Applicant shall ensure that its employees comply with the provisions of

Public Utilities (Pub. Util.) Code S 2889.5 regarding solicitation of customers.

16. Within 60 days of the effective date of this order, Applicant shall comply

with Pub. Util. Code S 708, Employee Identification Cards, and notify the

Director of the Communications Division in writing of its compliance.

17. IfApplicant is 90 days or mole late in filing an annual report, or in

remitting the surcharges and fee listed in 2 above, the Communications Division

shall prepare for Commission consideration a resolution that revokes Applicant's

CPCN unless it has received written permission from the Communications

Division to file or remit late.

18. Applicant is exempt from Commission Rules of Practice and

Procedure 3.1(b).

19. Applicant is exempt from Pub. Util. Code SS 816-830.

20. Applicant is exempt from the requirements of Pub. Util. Code S 851 for

the transfer or encumbrance of property whenever such transfer or encumbrance

serves to secure debt.

21,. IfApplicant decides to discontinue service or file for bankruptcy, it shall

immediately notify the Communications Division's Bankruptcy Coordinator'

22. Applicant shall send a copy of this decision to concerned local permitting

agencies not later than 30 days from the date of this order.

(END OF ATTACHMENT B)
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ATTACHMENT C

ANNUAL REPORT

An original and a machine readable, copy using Microsoft Word or compatible format shall be

filed with the California Public Utilities CommissiorU 505 Van Ness Avenue, Room 3107,9an

Francisco, CA941,02-3298, no later than March 3Lst of the year following the calendar year for

which the annual report is submitted.

Failure to file this information on time may result in a penalty as provided for in SS 2107 and

2108 of the Public Utilities Code.

Required information:

1.. Exact legal name and U # of the reporting utility'

2. Address.

3. Name, title, address, and telephone number of the person to be contacted concerning the

reported information.

4. Name and title of the officer having custody of the general books of account and the

address of the office where such books are kept'

5. Type of organizatiorr (e.g., corporation, partnership, sole proprietorship, etc.).

If incorporated, specify:

a. Date of filing articles of incorporation with the secretary of state.

b. State in which incorPorated.

6. Number and date of the Commission decision granting the Certificate of Public

Convenience and NecessitY.

7. Date operations were begun.

8. Description of other business activities in which the utility is engaged.

g. List of all affiliated companies and their relationship to the utility. State if affiliate is a:

a. Regulated public utilitY.
b. Publicly held corporation.

10. Balance sheet as of December 31st of the year for which information is submitted'

IL Income statement for California operations for the calendar year for which information

is submitted.

For answers to any questions concerning this report, call (415) 703-2883.

(END OF ATTACHMENT C)
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ATTACHMENT D
CALENDAR YEAR AFFILIATE TRANSACTION REPORT

1. Each utility shall list and provide the following information for each

affiliated entity and regulated subsidiary that the utility had during the period

covered by the annual Affiliate Transaction report.

o Form of organization (e.g., corporation, partnership, joint
venture, strategic alliance, etc.);

o Brief description of business activities engaged in;

o Relationship to the utility (e.g., controlling corporation,
subsidiary, regulated subsidiary, affiliate);

o Ownership of the utility (including type and percent
ownership)

. Voting rights held by the utility and percent; and

. Corporate officers.

2. The utility shall prepare and submit a corporate organization chart

showing any and all corporate relationships between the utility and its affiliated

entities and regulated subsidiaries in #1 above. The chart should have the

controlling corporation (if any) at the top of the chart; the utility and any

subsidiaries and/or affiliates of the controlling corporation in the middle levels

of the chart and all secondary subsidiaries and affiliates (r.g.,u subsidiary that in

turn is owned by another subsidiary andf or affiliate) in the lower levels. Any

regulated subsidiary should be clearly noted.

3. For a utility that has individuals who are classified as "controlling

corporations" of the competitive utility, the utility must only report under the

requirements of #l- and #2 above any affiliated entity that either (a) is a public

utility or (b) transacts any business with the utility filing the annual report

excluding the provision of tariff services.
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4. Each annual report must be signed by a corporate officer of the utility

stating under penalty of perjury under the laws of the State of California

(CCP 2015.5) that the annual report is complete and accurate with no material

omissions.

5. Any required material that a utility is unable to provide must be

reasonably described and the reasons the data cannot be obtained, as well as the

efforts expended to obtain the informatioru must be set forth in the utility's

annual Affiliate Transaction Report and verified in accordance with Section I-F of

Decision 93-02-019.

6. Utilities that do no have affiliated entities must file, in lieu of the annual

transaction report, an annual statement to the Commission stating that the utility

had no affiliated entities during the report period. This statement must be

signed by a corporate officer of the utility, stating under penalty of perjury under

the laws of the State of California (CCP 2015.5) that the annual report is complete

and accurate with no material omissions.

(END OF ATTACHMENT D)
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ATVTERICAN TOr,vER"
CORPOFATION

APPLICANT'S INDEMNIFICATION AGREEMENT REQUIRED BY SECTION

4.28(6XbX2) OF THE TOWN OF CHILMARK ZONING BY-LAWS

ATC Outdoor DAS, LLC (the "Applicant") shall, to the maximum extent permitted by law,

indemnify and save harmless and defend the Town of Chilmark, its officers, agents, and

employees from and against any and all damages, liabilities, actions, suits, proceedings, claims,

demands, losses, costs, and expenses (including reasonable attorneys' fees) that may arise out of
or in connection with the work being performed or to be performed by the Applicant, its

employees, agents, subcontractors or material men, in connection with the construction and

operation of the wireless communications facilities identified in its application(s) for those

facilities dated . The existence of insurance shall in no way limit the scope of
this indemnification agreement, which shall be binding on the Applicant's successors and

assigns, as their interest may appear.

ATC Outdoor DAS, LLC further agrees to reimburse the Town of Chilmark for damage to its

property caused by ATC Outdoor DAS, LLC its employees, agents, subcontractors or material

men, including damages caused by its or their use of faulty, defective or unsuitable material or

equipment, .rrrl"tr the damage is caused by the Town of Chilmark's gross negligence or willful
misconduct.

ATC Outdoor DAS, LLC

By: G*#"f,fu"
Name: Janae Walker

Title: VP - Leeal

Address 10 Presidential Way

Wo MA 01801

866-586-9377

npri'l 1-4, 2022
Date:

.l0presidential Way.Woburn,MA0'1801 .781.926.4500Ofllce.781.926.4545Fax.www.americantower'com
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Decision 08-12-027 December 18, 2008

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of ATC Outdoor DAS, LLC for a

Certificate of Public Convenience and Necessity
in Order to Provide Limited Facilities-Based, Full
Facilities-Based and Resold Competitive Local

Exchange, Access, and Interexchange Service.

Application 08-03-004
(Filed March 6,2008)

DECISION GRANTING CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY

1. Summary

ATC Outdoor DAS, LLC (ATC or Applicant), is granted a certificate of

public convenience and necessity (CPCN) pursuant to Pub. Util. Code S 1001 to

provide full facilities-based and resold competitive local exchange and

interexchange services, subject to the terms and conditions set forth below. We

also specify a procedure to be followed if ATC wishes to pursue full

facilities-based construction activities that involve potential exemptions from

environmental review under the California Environmental Quality Act (CEQA).

This proceeding is closed.

2. Procedural Summary

On April 10,2008, the Commission's Consumer Protection and Safety

Division (CPSD) filed a protest to the application. ATC filed a reply on

May 1.6,2008. While ATC disputed the relevance and significance of CPSD's

protest, they acknowledge the facts as accurate. There being no disputed

material issues of fact,and therefore no need for evidentiary hearing, by ruling of
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the assigned Administrative Law Judge (ALl) dated July 8, 2008, this matter was

submitted for decision based on the pleadings.

3. Background

In prior decisions, we authorized the provision of competitive

interexchange services by carriers meeting specified criteria. In additiory we

authorized the provision of competitive local exchange service, by carriers

meeting specified criteria, within the service territories of Pacific Bell Telephone

Company (Pacific), Verizon California Inc. (Verizon), SureWest Telephone

(SureWest), and Citizens Telecommunications Company of California, Inc. dba

Frontier Communications of California (CTC).

Applicant's legal name is ATC Outdoor DAS, LLC. Applicant is a

Delaware Limited Liability Company. Its principal place of business is located at

116 Huntington Avenue, 11th Floor, Boston, Massachusetts.

4. Services to be Provided

Applicant seeks authority to provide limited facilities-based, full

facilities-based and resold local exchange and access services to business

customers in the service territories of Pacific, Verizon, SureWest and CTC, as

well as limited facilities-based, full facitities-based and resold interexchange

services to such customers throughout California. Applicant will provide

competitive local transport services, access and nondominant interexchange

services. Applicant intends to design and build distributed antenna systems

(which can include send/receive antennae, various attachment equipment, poles

and short fiber runs) to support short haul transport services for wireless

carriers, as well as provide radio frequency (RF) or optical transport and

backhaul services for voice and data service providers.
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5. Protest of the Gonsumer Protection
and Safety Division

On April 10,2008, the Consumer Protection and Safety Division (CPSD)

filed a protest to the Application. ATC filed a reply on May 1'6,2008.

CPSD protests ATC's application for reasons relating to alleged lack of full

disclosure regarding matters related to the company's fitness to operate a

business in California. The issues raised by CPSD are discussed below.

5.1. Failure to Disclose Civil Judgment
lnvolving Rule Violations

CPSD states that ATC failed to disclose a civil proceeding involving

rule violations. In December of 2001, a parent company to the Applicant,

American Tower Corporation (American Tower), received a civil judgment

against them in an action brought by the District Attorney for the County of

Santa Clara, California. The judgment was for record keeping, registration,

hazardous materials management and filing violations under California

environmental laws. American Tower paid penalties of $150,000, reimbursed the

county for more than $25,000 in costs and attorney's fees, and agreed to operate

their facilities in the county in compliance with the relevant environmental

requirements in the future. According to CPSD, ATC's failure to disclose this

sanction against its parent company in the Application may constitute a

Rule 1.L.violation.1

ATC agrees that CPSD is correct that Decision (D.) 97-06-107 requires

that certain disclosures be made by applicants for interexchange authority.

1 Rule 1.1- of the Commission's Rules of Practice and Procedure provides that any

person who transacts business with the Commission agrees never to mislead the

Commission or its staff by an artifice or false statement of fact or law.
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However, ATC contends that CPSD is incorrect that ATC was required to make

such disclosures in this instance. ATC argues that both D.97-06-107 and Pub.

Util. Code S 1013 relate to the Registration Process that certain competitive

wireline carriers are permitted (but not required) to follow in lieu of the more

extensive CPCN application process. According to ATC, in this case, since ATC

is electing to obtain both facilities-based CLEC authority (which requires a

traditional CPCN application), and Non-Dominant Interexchange Carrier

(NDIEC) authorization, ATC elected to file for both types of authority via a

traditional CPCN application.

ATC says it could locate nothing in the Commission's rules governing

CPCN applications that requires disclosure of bankruptcy or prior regulatory

sanctions.z According to ATC, the rules for CPCN applications require (more

broadly) that an applicant demonstrate technical, financial and managerial

capability to provide telecommunications services in the state and, as required,

ATC made such a showing in its application. ATC believes that none of the legal

actions involving ATC's parent or affiliates described in CPSD's protest

undercuts that showing or detracts from that capability.

ATC also says it has not attempted to keep any of the information

alleged in CPSD's Protest secret. ATC points out that this information is

contained in the publicly available 10-K annual reports for ATC's ultimate parent

entity, American Tower. These documents are posted on American Tower's

2 ATC refers to the Commission s Rules of Practice and Procedure, SS 
'l'-3; also

California CLC Application Guidelines, available at
.ca
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website, and ATC even submitted portions of its parent American Tower's 2006

10-K with it Application.

5.2. Failure to Disclose a Regulatory Matter
with the Environmental Protection Agency

CPSD states that ATC failed to disclose a 2005 regulatory matter with

the Environmental Protection Agency (EPA), where a Facilities Audit Agreement

(FAA) was signed between ATC's parent, American Tower, and the EPA in

November of 2005. CPSD considers the FAA to be a sanction against ATC's

parent company which should have been disclosed under D.97-06-107.

ATC argues thatD.97-06-107 does not require such disclosure in a

CPCN application because the FAA was a voluntary agreement and does not

constitute a "sanction." According to ATC, the FAA is a mutual agreement

based on the EPA's policy of voluntary self-policing. The purpose of the FAA is

"to enhance protection of human health and the environment by encouraging

regulated entities to voluntarily discover, promptly disclose and expeditiously

correct violations of Federal environmental requirements." In the event that

American Tower discovers any non-compliant locations, the FAA provides that

American Tower will pay any specified civil penalties according to the terms of

the FAA, even though any payment of penalties does "not constitute an

admission of any violation . . . ." In return for ATC's disclosure of any

non-compliant locations discovered during the self-audit process, the EPA

agreed to "not impose gravity-based penalties . . . if they are disclosed and

corrected."3

3 Incentives for Self-Policing; Discovery, Disclosure, Correction and Prevention of

Violations," 65 FR \9,68 (April 11, 2000).
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ATC submits that this EPA regulatory matter has no bearing on ATC's

lack of fitness. Rather, according to ATC, that its parent entity has demonstrated

that it is willing to conduct a voluntary audit and report itself for failing to

comply with certain environmental provisions is telling not only of ATC's parent

company's ethics and character, but also of the company's willingness to ensure

that ATC likewise abides by California's applicable regulations.

5.3. Failure to Disclose 2003
BankruPtcY of Verestar lnc.

SPSD states that Verestar, antaffiliated entity to ATC, filed for

bankruptcy in 2003 and some officers of ATC were also affiliated with Verestar at

the time of the bankruptcy. CPSD questions whether Verestar is an

interexchange carrier (IEC). According to CPSD, if Verestar is an IEC, then

applicant would be in violation of Rule 1.L for failing to disclose the bankruptcy.

CPSD notes thatD.97-06-\07 requires that applicants requesting interexchange

authority divulge in their application whether any affiliate, officer, or director

held a position with an IEC that filed for bankruptcy.

ATC responds that this requirement of D.97-06-107 does not apply to

CPCN applicants who are not electing to use the NDIEC registration form, and

even if it did, it is not clear that the disclosure requirement would have been

triggered in this instance. ATC states that prior to its integration into

SES Americom, Inc., Verestar was a reseller of satellite transponder space

capacity and provider of teleport (earth station uplink/downlink) services,

whose customers included broadcasters, multi-national corporations,

communications companies and government agencies. Verestar held no

California State authority, and thus was not an IEC in California. ATC says that

it is possible that Verestar was an EX under Federal law, but because it was a
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distant affiliate and was sold off a number of years ago, ATC has not been able to

ascertain its regulatory status.

ATC argues that, in any case, the bankruptcy of verestar, a distant

former affiliate, has no bearing on the Applicant's financial fitness or ability to

provide service in California. As noted in its application, ATC will rely, in large

part, upon the financial resources of American Tower, alarge, financially healthy

company. ATC believes it has shown through its submission of audited financial

statements that it indeed has the financial resources necessary to provide service.

5.4. Failure to Disclose a Pending 2006
Securities Glass Action Lawsuit

CPSD states that a 2006 securities class action lawsuit was filed against

ATC's parent, American Tower, in which claims are made that American Tower

allegedly violated federal securities laws by issuing a series of material

misrepresentations to the market, thereby artificially inflating the price of the

company's securities. CPSD also lists another pending investigation.

ATC responds that even if D.97-06-107 didapply in this case, the

decision does not require a company to report pending litigation or settlements.

According to ATC, the presence of litigation is simply a reality for any large

company like American Tower. Moreover, ATC argues that there has been no

admission of wrongdoing on American Tower's behalf in the securities matter,

and points out that the stipulation agreed to by the parties specifically provides:

"Defendants deny any wrongdoing, fault, liability,
violation of law or damage alleged in the Complaint and

do not admit or concede any wrongdoing, fault, liability,
violation of law or damage in connection with any fact or

claims that have been or could have been alleged against

them . . . . but consider it desirable for the Action to be

settled because the proposed Settlement will (i) bring to an
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end the substantial expenses, burdens, risks, and
uncertainties associated with continued litigation . . . ."

ATC submits that to consider disputed allegations against ATC's parent

entity as a criterion of whether to grant ATC's application would be legally

unsound and patently unfair.

6. Discussion

We reject ATC's argument that the disclosure requirements of D.97-06-107

for expedited Registration Process applicants do not apply to CPCN applicants

who do not use the expedited Registration Process. Regardless of which type of

application is used, the issue is the same - the fitness of the applicant to provide

telecommunications services in California. The question of fitness is broad and

should be no different for the traditional CPCN applicant as opposed to the

Registration Process applicant.a

a The Commission's objective in adopting the expedited Registration Process was to

allow applicants that have no history of questionable behavior and that present

,rorr.o^i-versial applications to rely on an expedited and inexpensive means of

securing telecommunications operating authority. If applicants do not meet these

standards, they need to use the more extensive (CPCN) application process.

(Rulemaking to Establish a Simplified Registration Process for Non-Dominant

T elecommunications F irms, D.97 -06-107, 73 CPIJ C2d 288, 293.) Tlrre questions that must

be answered under the expedited Registration Process, which ATC argues are not

required to be addressed by CPCN Applicants, are:

Question 7 of the Registration Process application asks the applicant
to state that no officer, director, general partner, or owner of applicant
had acted in that capacity with an interexchange carrier that 1) filed for
bankruptcy;2)hada judgment or verdict involving a violation of Bus. &
Prof. Code s 1700 et seq. or consumer misrepresentation; or 3) is under
investigation for similar violations.

Question 8 of the Registration Process application asks the applicant to

state that neither applicant nor an officer, director or owner of applicant
has been sanctioned by a state regulatory agency for failure to comply
with that agency's rules or orders.
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We commend CPSD for its diligence in carefully researching the

background of CPCN applicants and bringing questionable behavior regarding

fitness of applicants to the Commission's attention. However, we do not find

that the matters brought to our attention by CPSD are a sufficient basis to deny

ATC's application.

Our rules require disclosure of judgments or verdicts involving violations

of the California Business and Professional Code and for consumer

misrepresentations. ATC's failure to disclose the civil judgment against

American Tower for violations of California environmental law and the

voluntary agreement with EPA, do not comprise strict Rule 1.1 violations,

because the Commission's rules require reporting of judgments or verdicts

involving violations of the Bus. & Prof. Code S 1700 et seq. or consumer

misrepresentations but not these types of violations. However, ATC's omission

of this information is disturbing in light of the fact that applicant seeks full

facilities-based authority. Also, we do not take lightly American Tower's

transgressions with the County of Santa Clara in 2001. While the voluntary

agreement with EPA (seeSection 5.2 above) allows American Tower to claim that

it was not sanctioned by EPA, nevertheless there would have been sufficient

cause for EPA to have initiated an action against American Tower for failing to

comply with environmental requirements. Furthermore, this matter with EPA is

particularly significant since ATC's application now before us seeks

authorization of a procedure for expedited review of claimed exemptions from

CEQA.

On the other hand, we take into consideration that in 2005

American Tower entered into a voluntary agreement with EPA to institute a

self-policing procedure to address environmental requirements. Thus, American
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Tower has demonstrated a willingness to seriously address environmental

requirements as a matter of corporate policy. Accordingly, we conclude that

ATC's application should be granted on condition that ATC institutes

procedures within the company for strict compliance with CEQA requirements.

Should we find that ATC is less than serious about compliance with CEQA

requirements or has not strictly followed our CEQA rules, we will not hesitate to

take the steps necessary to withdraw ATC's operating authority.

Regarding the 2003 bankruptcy of Verestar Inc. issue raised by CPSD, ATC

explained that Verestar held no California authority, was sold in 2004, and was

not an IEC in California.s While some officers of ATC were also affiliated with

Verestar at the time of the bankruptcy, there is no indication that any of them

were found either criminally or civilly liable for a violation of SS 17000 et. seq' of

the California Business and Professional Code or for actions involving

misrepresentation to consumers.5 Therefore, we do not find the failure to

disclose the Verestar bankruptcy to be a Rule 1.1 violation or a sufficient basis to

deny ATC's application.

Regarding CPSD's assertion that ATC should have disclosed ongoing or

pending civil litigation, including the securities class action suit, we are not

persuaded that ATC was required to include information on pending litigation

with its application. Nothing in our rules requires disclosure of such actions or

s According to ATC, Verestar Inc. was a reseller of satellite transponder space capacity

and provider of teleport (earth station uplink/downlink) services, and was not an IEC

in California.

5 Question 7, Application for Registration. Also, seeD.97-06-107.
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pending civil litigation, and we do not consider pending civil litigation as a basis

to determine fitness to provide telecommunications services in California.

7. Financial Qualifications

To be granted a CPCN, an applicant for authority to provide

facilities-based and resold local exchange and interexchange services must

demonstrate that it has a minimum of $100,000 cash or cash equivalent to meet

the firm's start-up expenses.z An applicant must also demonstrate that it has

sufficient additional resources to cover all deposits required by local exchange

carriers andf or IEC's in order to provide the proposed

service.s Applicant provided its most recent audited financial statement that

demonstrates that it has sufficient cash to satisfy this financial requirement.

8. Motion for Protective Order

Pursuant to Pub. Util. Code S 583 and General Order (GO) 66-C, Applicant

requests that the financial information submitted in the application be kept

under seal. Applicant represents that the information is proprietary and

sensitive, and the information, if revealed, would place Applicant at an unfair

business disadvantage. We have granted similar requests in the past and will do

so here.

All sealed information should remain sealed for a period of two years after

the effective date of this order. If Applicant believes that further protection of

z The financial requirement for CLCs is contained in D.95-12-056, Appendix C. The

financial requirement for Non-dominant Interexchange Carriers is contained in
D.91-10-041.

8 The requirement for CLC applicants to demonstrate that they have additional
financial resources to meet any deposits required by underlying LECs andf or IECs is

set forth inD.95-12-056, Appendix C. For NDIECs, the requirement is found in
D.93-05-010.
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the sealed in-formation is needed beyond the two years, Applicant shall comply

with the procedure set forth in OrderingParcgtaph 6.

9. Technical Qualifications

Applicants for Non-Dominant Interexchange Carrier (NDIEC) and

Competitive Local Carrier (CLC) authority are required to make a reasonable

showing of technical expertise in telecommunications or a related business.

Applicant submitted biographical information on its officers that demonstrates

that it possesses sufficient experience and knowledge to operate as a

telecommunications provider.

10. Tariffs

The Commission staff reviewed Applicant's draft tariffs for compliance

with Commission rules and regulations. The deficiencies to be corrected by

Applicant are set forth in Attachment A.

11. Galifornia Environment Quality Act (CEQA)

CEQA requires the Commission as the designated lead agency to assess

the potential environmental impact of a project in order that adverse effects are

avoided, alternatives are investigated, and environmental quality is restored or

enhanced to the fullest extent possible.

11.1. Proposed Gonstruction

ATC anticipates that most of its construction activity will involve no

ground disturbing activity. In most instances, ATC will operate by installing

equipment in or on existing streetlights, poles, towers, buildings , fiber, conduits,

ducts, rights-of-way, trenches and other facilities and structures of other entities'

ATC states that it will not need to construct any new buildings, towers, conduits,

poles or trenches in California to provide the services for which it seeks

authority. Occasionally when required to meet applicable engineering and safety

-\2-



A.08-03-004 ALJ /BDP / avs

standards, ATC may also need to replace an existing pole. In these

circumstances, ATC would proceed pursuant to its limited facilities-based

authority. Also, pursuant to the futl facilities-based authority requested in the

application, ATC will undertake relatively minor ground-disturbing activities

primarily in existing, well-used right-of-way and utility easements in developed

areas.

ATC states that the activities for which it seeks authority include,

micro-trenching, traditional trenching and installation of underground conduit

in existing rights-of-way and utility easements. In addition, in limited instances,

ATC construction plans may also call for replacing existing utility poles

(performed at a utility's request or to meet applicable engineering and safety

standards), installing new poles where existing ones are not available and

installing underground vaults to accommodate communications equipment

where such installment is required, typically by a city or municipality.

Occasionally, aportion of this activity will take place on private property in

existing easements. In some cases, underground conduit installation will involve

use of a directional bore method in addition to or instead of trenching. ATC

submits that the above activities have been ruled categorically exempt from

CEQA.

11.2. Discussion

We agree with ATC that the above construction activities are similar to

those undertaken by other carriers that the Commission recently has ruled are

categorically exempt from CEQA. (See, e.g., D.06-04-063. (ClearLinx Netrnork

Corporation);D.06-04-067 (CA-CLEC-ILC).) In additiory the Commission also has

found that boring and installation of new conduit in an existing right-of-way is

-13 -
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exempt from CEQA. (D.08-12-017 (Zephyr).) Therefore, ATC need not request

CEQA exemption review for these activities.

Nevertheless, in light of its application for full facilities-based

authorization, ATC requests authorization of a CEQA exemption review

procedure for proposed full facilities-based construction that it believes may be

exempt from CEQA review. ATC states that it does not know at this time all of

the specific areas where it may have to undertake construction. ATC therefore

requests approval to utilize a procedure for expedited review of ATC proposed

construction activity involving fult facilities-based construction once ATC is

aware of a specific instance in which it plans construction.

As requested by ATC, we set forth below a procedure whereby ATC

may request the Commission's Energy Division to make a determination

whether a project is categorically exempt from the requirements of CEQA

review.

Procedure for Obtaining Expedited
Review of CEOA ExemPtion Request

. Applicant reviews proposed project to determine that
no conditions exist to warrant exceptions to an

exemption pursuant to CEQA Guidelines S 15300.2.

. Applicant submits the following information to the

Energy Division:

o A detailed description of the proposed project,
including:

1. Utility distribution system to be served.

2. The precise locations of any proposed trenching, dflY

new surface structures (a taller utility pole that is

installed to replace an existing utility pole in order to

acconunodate additional attachments shall not be

considered a"rrew" structure; nor shall
broadband-over-powerline (BPL) equipment

-'1"4 -
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(i) mounted on existing utility poles or taller
replacement poles or (ii) installed within existing
utility vaults, transformer enclosures, substations, or

similar facilities, be deemed to be "new" structures),
and any aerial BPL equipment installatiorL pole
replacement, or aerial fiber optic cabling requiring
overland access for installation (i.e., not via an

existing roadway or other previously-improved
surface), and the precise route of any aerial fiber
optic cabling.

3. Regional map showing route of aerial systems upon
which facilities will be installed; and local site maps

of any locations identified in the Energy Division's
Preconstruction Survey Checklist - Archaeological
Resources (Checklist), including locations of aerial
fiber optic cable routes not requiring overland access

for installation, or poles or BPL equipment not
deemed to be new structures).

r A description of the environmental setting, to include at

a minimum for locations identified in the Checklist (but
not including settings of aerial fiber optic cable routes

not requiring overland access for installatiorL or poles

or BPL equipment not deemed to be new structures).

. Cultural, historical, and paleontologic resources.

. Biologicalresources.

o Current land use and zoning.

o A construction workplan, to include:

. Pre-Construction Survey Checklist - Archaeological
Resources for appropriate locations identified in the

Checklist.

o Pre-Construction Survey Checklist - Biological
Resources for appropriate locations identified in the

Checklist.

A detailed schedule of construction activities,
including site restoration activities for locations

a
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identified in the Checklist, but not including aerial

fiber optic cable not requiring overland access for
installation or poles or BPL equipment not deemed

to be new structures).

r A description of construction/installation
techniques.

o A list of other agencies contacted with respect to

siting,land use planning, and environmental
resource issues, including contact information for
locations identified in the Checklist, (but not
including aerial fiber optic cable not requiring
overland access for installation or poles or BPL

equipment not deemed to be new structures).

o A list of permits required for the proposed project.

A statement of the CEQA exemptions(s) applicable to

the proposed project.

Documentation and factual evidence sufficient to

support a finding that the claimed exemption(s) is (are)

applicable.

Energy Division will review the Applicant's submission

for the proposed project to confirm that the claimed

exemption(s) from CEQA are applicable.

Within 2l daysfrom the date of Applicant's submittal
Energy Division will issue either:

o A Notice to Proceed (NTP) and file a Notice of

Exemption with the State Clearinghouse, Office of
Planning and Research, or

o A letter of denial stating the specific reasons why the

claimed exemptions (s) are not applicable to the

proposed project. (D.08-04-018')

If Energy Division denies the proposed exemption,

Applicant could discuss with the staff the reason for the

denial and, if possible, provide additional information
andf or modify the proposed construction activity so

that it would be categorically exempt. If the conclusion

a

a

o

a

a
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is that the construction simply is ineligible for
categorical exemption and Applicant still desires to
move forward, Applicant would follow standard
Commission CEQA procedures in place at the time.

Each project may involve the installation of equipment in or on existing

structures (limited facilities-based construction or LFB) as well as in

underground trenches (full facilities-based construction or FFB). Under previous

decisions, the Commission has determined that the installation of LFB equipment

presents no possibility of affecting the environment. As a result, the Commission

has customarily allowed the bearers of LFB authority to proceed with the

installation of equipment in or on existing structures without Energy Division

notification or further CEQA review.

However, CEQA prohibits the piecemealing of projects into smaller

segments as a means of disaggregating the overall impacts of the project.

Because a project may include both LFB and FFB segments, the Energy Division

must consider the whole action when contemplating the approval of a categorical

exemption for any project.

Local goverrunents may be concerned that the expedited review

process would permit the installation of utility poles in areas designated as

underground districts. Local ordinances often grant exceptions to utilities for

aerial construction in those districts for communications services. Thus, the

procedure we adopt here will apply to installing utility poles in underground

districts where local jurisdictions grant such exceptions.

The Commission is reviewing CEQA issues affecting

telecommunications providers on a broader, policy level in Rulemaking

(R.) 06-10-006. Applicant may utilize the above process for obtaining

Commission review, and approval or disapproval of, proposed CEQA

-17 -
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exemptions unless the Commission adopts different requirements applicable to

Applicant in R.06-10-006 or a subsequent proceeding.

12. Conclusion

We conclude that the application conforms to our rules for authority to

provide resold competitive local exchange and interexchange

telecommunications services. Accordingly, we shall approve the application

subject to the terms and conditions set forth herein.

13. Categorization and Need for Hearing

In Resolution ALJ 176-3210, dated March 13,2008, the Commission

preliminarily categorizedthis application as Ratesetting, and preliminarily

determined that hearings were not necessary. There is no need to change these

determinations.

14. Gomments on ProPosed Decision

The proposed decision of the ALJ in this matter was mailed to the parties

in accordance with Section 311 of the Public Utilities Code and comments were

allowed under Rule 14.3 of the Commission's Rules of Practice and Procedure.

Comments were filed on December 8,2008, by CPSD and reply comments were

filed by ATC on December 15,2008. We have reviewed the comments and reply

comments and made changes to the proposed decision as necessary' As

proposed by CPSD, we clarify that our decision applies to their specific case's

voluntary agreement with EPA, rather than voluntary agTeements in general.

15. Assignment of Proceeding

Rachelle B. Chong is the assigned Commissioner and Bertram D. Patrick is

the assigned Administrative Law Judge in this proceeding.
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Findings of Fact

1. Notice of the application appeared on the Daily Calendar on

March 1L,2008.

2. A protest was filed by CPSD on April10,2008.

3. No hearing is required since there are no disputed material issues of fact.

4. While a voluntary agreement with the EPA was entered into and litigation

involving the applicant's parents has occurred, these do not involve a sanction by

the FCC or any state regulatory agency for failure to comply with any regulatory

statue, rule, or order.

5. In prior decisions, the Commission authorized competition in providing

interexchange services for carriers meeting specific criteria.

6. In prior decisions, the Commission authorized competition, by carriers

meeting specified criteria, in providing local exchange telecommunications

services within the service territories of Pacific,Yeizon, SureWest and CTC'

7. Applicant has a minimum of $100,000 of cash or cash equivalent that is

reasonably liquid and readily available to meet its start-up expenses.

8. Applicant has sufficient additional cash or cash equivalent to cover any

deposits that may be required by other telecommunications carriers in order to

provide the proposed service.

9. Applicant possesses sufficient experience and knowledge to provide

telecommunications services.

10. As part of its application, Applicant submitted a draft of its initial tariff

that contained the deficiencies listed in Attachment A to this decision. Except for

these deficiencies, Applicant's draft tariff complies with the Commission's

requirements.
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11. As part of its application, Applicant submitted a proposal based on

D.06-04-030 for a procedure for obtaining exemption from CEQA review for full

facilities-based construction projects, by which it would provide for both notice

of the claimed exemption and for Commission staff review of said claim.

12. Applicant submits that its full facilities-based construction activities are of

such a limited nature that they should potentially qualify for a number of

categorical exemptions available under CEQA.

13. Applicant's proposed full facilities-based construction activities are of a

limited nature and would in almost all circumstances be highly likely to qualify

for an exemption from CEQA review.

14. Applicant's proposed process for reviewing the applicability of

exemptions from CEQA review for full facilities-based construction projects is

adequate for the Commission's purposes as CEQA Lead Agency and in the

public interest.

Gonclusions of Law

1. Information bearing on an applicant's fitness does not vary as to relevance

depending on whether applicant is seeking authority by application for a CPCN

or registration.

2. The disclosure omissions of Applicant do not amount to a Rule 1.1

violation in this instance.

3. Applicant has the financial ability to provide the proposed service.

4. Applicant has sufficient technical expertise to operate as a

telecommunications carrier.

5. Public convenience and necessity require that Applicant's resold

competitive local exchange and interexchange services be subject to the terms

and conditions set forth herein.
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6. Applicant should be authorized to use the procedure set forth in this

decision for obtaining Commission exemption from CEQA review for full

facilities-based construction projects.

7. The application should be granted to the extent set forth below.

8. Applicant, once granted a CPCN, should be subject to the applicable

Commission rules, decisions, General Orders, and statutes that pertain to

California's public utilities.

9. Applicant's initial tarifffiling should correct the deficiencies noted in its

draft tariffs as indicated in Attachment A to this decision.

10. Because of the public interest in competitive local exchange and

interexchange services, the following order should be effective immediately.

ORDER

IT IS ORDERED that:

1. A certificate of public convenience and necessity is granted to ATC

Outdoor DAS, LLC (Applicant) to operate as a full facilities-based and resale

provider of competitive local exchange setvices, and interexchange services,

subject to the terms and conditions set forth below.

2. Applicant is authorized to provide local exchange service in the service

territories of Pacific Bell Telephone Company, Verizon California Inc., SureWest

Telephone, and Citizens Telecommunications Company of California,Inc., dba

Frontier Communications of California.

3. Applicant is authorized to file tariff schedules for the provision of

competitive local exchange services and interexchange services with the

deficiencies noted in Attachment A corrected. Applicant may not offer services

until tariffs are on file. Applicant's initial filing shall be made in accordance with
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General order (Go) 96-8 and the Telecommunications Industry Rules

(D.07-09-019). Applicant shall compty with its tariffs'

4. The certificate granted, and the authority to render service under the rates,

charges and rules authorized, will expire if not exercised within 12 months after

the effective date of this order.

5. The corporate identification number assigned to Applicant, U7101C, shall

be included in the caption of all original filings with this Commission, and in the

titles of other pleadings filed in existing cases'

6. All sealed information shall remain sealed for a period of two years after

the effective date of this order. After two years, all such inJormation shall be

made public. If Applicant believes that further protection of sealed in-formation

is needed beyond two years, Applicant may file a motion stating the justification

for further withholding of the sealed information from public inspection. This

motion shall be filed no later than 30 days before the expiration of the two-year

period granted by this order.

7. Applicant shall comply with all applicable rules adopted in the Local

Exchange Competitive proceeding (R.95-04-043/Investigation 95-04-044),lhe

Commission's rules and regulations for nondominant interexchange carriers set

forth in Decision (D.) 93-05-010, D.90-08-032, as well as all other applicable

Commission rules, decisions, GOs, and statutes that pertain to California public

utilities, subject to the exemptions granted in this decision.

8. Applicant shall comply with the requirements applicable to competitive

local exchange carriers and non-dominant interexchange carriers included in

Attachment B to this decision.

9. Applicant is authorized to construct equipment to be installed in existing

buildings or structures (limited facilities-based construction) without prior
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approval from the Commission. For all other future construction projects (full

facilities-based construction), Applicant shall use the process set forth in this

decision for seeking exemption from California Environmental Quality Act

(CEQA) review.

10. The Commission's Energy Division staff is authorized to review, process/

and act upon Applicant's request for a determination that its full facilities-based

construction activities are exempt from CEQA review and issue a Notice to

Proceed (NTP) where apProPriate.

1L. IfApplicant wishes to engage in full facilities-based construction and

believes that the proposed activities are exempt from CEQA review, Applicant

shall first apply to the Energy Division staff for a determination of exemption

from CEQA review.

12. Applicant shall not engage in any full facilities-based construction activity

relating to a pending CEQA review exemption request before receiving a NTP

from Commission Energy Division staff.

13. If Applicant wishes to engage in a project which involves both limited

facilities-based construction and full facilities-based constructiory Applicant shall

apply to the Energy Division staff for a NTP.
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14. Application 08-03-004 is closed.

This order is effective todaY.

Dated December 18,2008, at San Francisco, California.

MICHAEL R. PEEVEY
President

DIAN M. GRUENEICH

JOHN A. BOHN
RACHELLE B. CHONG
TIMOTHY ALAN SIMON

Commissioners
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ATTACHMENT A

List of deficiencies in draft taiffsubmitted by ATC Outdoor DAS, LLC,

in A.08-03-004 to be corrected in its initial l'atrtf compliance filing:

L. Tariff Sheet Format: CPUC assigned utility ID number (U#) should be

included on each sheet in the upper left header along with Company name

and address. (General Order 968, Section 8.4.1.)

2. Tariff Inspection - Include a telephone number and a company address in
California where a copy of tariff can be inspected by the public. (GO 96-8,

Section 8.1.3.)

3. User Fee and Public Program Surcharges - include a rule conforming to

AT&T tariffs for PUC user Fee and Public Program surcharges

(Resolution T-16901, December 2' 2004).

4. Conform Disputed Bill Rule to be consistent with requirements of Rule 8,

Appendix B,D.g5-07-054 (i.e., to avoid disconnectiory customer may deposit

disputed amount with CPUC Consumer Affairs Branch).

(END OF ATTACHMENT A)
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ATTACHMENT B

REQUIREMENTS APPLICABLE TO COMPETITIVE LOCAL EXCHANGE

CARRIERS

1. Applicant shall file, in this docket, a written acceptance of the certificate

granted in this proceeding within 30 days of the effective date of this order.

2. Applicant is subject to the following fee and surcharges that must be

regularly remitted per the instructions in Appendix E to D.00-10-028. The

Combined California PUC Telephone Surcharge Transmittal Form must be

submitted even if the amount due is zero-

3. Revenues collected for the California Advanced Services Fund (CASF) at

the surcharge rate of 0.25% shall be held by the carrier in a memorandum

account tracking system and the account will accrue monthly interest on the

accumulated balance at the short-term commercial paper rate. Carriers shall

continue to hold custody of all the collected CASF surcharge revenues and

accumulated intere st until the Commission provides further direction on the

disposition of these revenues.

a. The currentl,.\5o/o surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.95-02-050, to fund the universal Lifeline Telephone service

Trust Administrative Committee Fund (Pub. Util. Code 5879;
Resolutio n T -17071, dated March 1, 2007, effective April 1, 2007) ;

b. The current 0.20% surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.95-02-050, to fund the California Relay Service and

Communications Devices Fund (Pub. Util. Code S 2881;

D .98-12-073 and Resolution T -17127, dated December 20, 2007,

effective ]anuary 1, 2008);

c. The user fee provided in Pub. Util. Code SS 431-435, which is

0.18% of gross intrastate revenue (Resolution M-4819), dated

June 7, 2007, effective July 1, 2007 ;
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d. The current 0.13% surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.95-02-050, to fund the California High Cost Fund-A (Pub. Util.
Code 5739.3;D.96-10-066,pp.3-4, App. B, Rule 1.C;

Res olutio n T -17 128, date d December 20, 2007, eff ective

January \,2008);

e. The current0.25o/o surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.95-02-050, to fund the California High Cost Fund-B
(D. 96-10-0 66, p. 19L, App. B, Rule 6.F ., D .07 -12-054) ;

f. The current}.2l% surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.95-02-050, to fund the California Advances Services Fund
(D.07-12-054); and

g. The current 0.079% surcharge applicable to all intrastate services

except for those excluded by D.94-09-065, as modified by
D.95-02-050, to fund the California Teleconnect Fund
(D.96-10-066,p.88, App. B, Rule 8.G, Resolution T-17142, dated
April 24,2008, effective June 1, 2008).

Note: These fees change periodically. In compliance with
ResolutionT-16901, December 2,2004, you should check the

joint tariff for surcharges and fees filed by Pacific Bell

Telephone Company and apply the current surcharge and fee

amounts in that joint tariff on end-user bills until further
revised.

4. Applicant is a competitive local exchange carrier (CLC). The effectiveness

of its future tariffs is subject to the requirements of General Order 96-8 and the

Telecommunications Industry Rules (D.07-09-019).

5. Applicant is a nondominant interexchange carrier (NDIEC). The

effectiveness of its future NDIEC tariffs is subject to the requirements of

General Order 96-8 andthe Telecommunications Industry Rules (D.07-09-019).

6. Tarifffilings shall reflect all fees and surcharges to which Applicant is

subject, as reflecte d n 2 above.
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7. Applicant shall file a service area map as part of its initial tariff.

8. Prior to initiating service, Applicant shall provide the Commission's

Consumer Affairs Branch with the name and address of its designated contact

person(s) for purposes of resolving consumer complaints. This information shall

be updated if the name or telephone number changes, or at least annually.

9. Applicant shall notify the Director of the Communications Division in

writing of the date that local exchange service is first rendered to the public, no

later than five days after service first begins.

10. Applicant shall notify the Director of the Communications Division in

writing of the date interLATA service is first rendered to the public within

five days after service begins, and again within five days after intraLATA service

begins.l

11. Applicant shall keep its books and records in accordance with the

Generally Accepted Accounting Principles.

12. Inthe event Applicant's books and records are required for inspection by

the Commission or its staff, it shall either produce such records at the

Commission s offices or reimburse the Commission for the reasonable costs

incurred in having Commission staff travel to its office.

13. Applicant shall file an annual report with the Director of the

Communications Division, in compliance with GO 104-A, on a calendar-year

basis with the information contained in Attachment C to this decision.

1 California is divided into ten Local Access and Transport Areas (LATAs), each

containing numerous local telephone exchanges. InterLATA describes services,

revenues ind functions relating to telecommunications originating within one LATA

and terminating in another LATA. IntraLATA describes services, revenues and

functions relating to telecommunications originating within a single LATA.
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14. Applicant shall file an affiliate transaction report with the Director of the

Communications Division, in compliance with D.93-02-019, ona calendar year

basis using the form contained in Attachment D.

15. Applicant shall ensure that its employees comply with the provisions of

Public Utilities (Pub. Util.) Code S 2889.5 regarding solicitation of customers.

16. Within 60 days of the effective date of this order, Applicant shall comply

with Pub. Util. Code S 708, Employee Identification Cards, and notify the

Director of the Communications Division in writing of its compliance.

17. If Applicant is 90 days or more late in filing an annual report, or in

remitting the surcharges and fee listed in 2 above, the Communications Division

shall prepare for Commission consideration a resolution that revokes Applicant's

CPCN unless it has received written permission from the Communications

Division to file or remit late.

18. Applicant is exempt from Commission Rules of Practice and

Procedure 3.1(b).

19. Applicant is exempt from Pub. Util. Code SS 816-830.

20. Applicant is exempt from the requirements of Pub. Util. Code S 851 for

the transfer or encumbrance of property whenever such transfer or encumbrance

serves to secure debt.

2'1,. IfApplicant decides to discontinue service or file for bankruptcy, it shall

immediately notify the Communications Division s Bankruptcy Coordinator.

22. Applicant shall send a copy of this decision to concerned local permitting

agencies not later than 30 days from the date of this order.

(END OF ATTACHMENT B)
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ATTACHMENT C

ANNUAL REPORT

An original and a machine readable, copy using Microsoft Word or compatible format shall be

filed with the California Public Utilities Commission, 505 Van Ness Avenue, Room 3107,9an

Francisco, CAg4102-3298, no later than March 31st of the year following the calendar year for

which the annual report is submitted.

Failure to file this information on time may result in a penalty as provided for in $$ 2107 and

2\08 of the Public Utilities Code.

Required information:

1". Exact legal name and U # of the reporting utility'

2. Address.

3. Name, title, address, and telephone number of the person to be contacted concerning the

reported information.

4. Name and title of the officer having custody of the general books of account and the

address of the office where such books are kept.

5. Type of organizatior. (e.g., corporation, partnership, sole proprietorship, etc.).

If incorporated, sPecifY:

a. Date of filing articles of incorporation with the Secretary of State.

b. State in which incorPorated.

6. Number and date of the Commission decision granting the Certificate of Public

Convenience and NecessitY.

7. Date operations were begun.

8. Description of other business activities in which the utility is engaged.

g. List of all affiliated companies and their relationship to the utility. state if affiliate is a:

a. Regulated public utility.
b. Publicly held corporation'

Balance sheet as of December 3Lst of the year for which information is submitted.

Income statement for California operations for the calendar year for which information

is submitted.

For answers to any questions concerning this report, call (415) 703-2883

10.

11..

(END OF ATTACHMENT C)
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ATTACHMENT D
CALENDAR YEAR AFFITIATE TRANSACTION REPORT

I. Each utility shall list and provide the following information for each

affiliated entity and regulated subsidiary that the utility had during the period

covered by the annual Affiliate Transaction report.

o Form of organization (e.g., cotporation, partnership, joint
venture, strategic alliance, etc.);

o Brief description of business activities engaged in;

o Relationship to the utility (e.g., controlling corporation,

subsidiary, regulated subsidiary, affiliate);

o Ownership of the utility (including type and percent

ownership)

o Voting rights held by the utility and percent; and

. Corporate officers.

Z. The utility shall prepare and submit a corporate organization chart

showing any and all corporate relationships between the utility and its affiliated

entities and regulated subsidiaries in #1 above. The chart should have the

controlling corporation (if any) at the top of the charf the utility and any

subsidiaries and/or affiliates of the controlling corporation in the middle levels

of the chart and all secondary subsidiaries and affiliates (t.8.,u subsidiary that in

turn is owned by another subsidiary andf or affiliate) in the lower levels. Any

regulated subsidiary should be clearly noted.

g. For a utility that has individuals who are classified as "controlling

corporations" of the competitive utility, the utility must only report under the

requirements of #L and #2 above any affiliated entity that either (a) is a public

utility or (b) transacts any business with the utility filing the annual report

excluding the provision of tariff services.
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4. Each annual report must be signed by a corporate officer of the utility

stating under penalty of perjury under the laws of the State of California

(CCP 2015.5) that the annual report is complete and accurate with no material

omlsslons.

5. Any required material that a utility is unable to provide must be

reasonably described and the reasons the data cannot be obtained, as well as the

efforts expended to obtain the information, must be set forth in the utility's

annual Affiliate Transaction Report and verified in accordance with Section I-F of

Decision 93-02-019.

6. Utilities that do no have affiliated entities must file, in lieu of the annual

transaction report, an annual statement to the Commission stating that the utility

had no affiliated entities during the report period. This statement must be

signed by a corporate officer of the utility, stating under penalty of perjury under

the laws of the State of California (CCP 2015.5) that the annual report is complete

and accurate with no material omissions.

(END OF ATTACHMENT D)
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DocuSign Envelope lD: 0F8E9289-795A-4446-A16E-E87CBE4E62Fg

Date:

A]VIERICAN TOI'VER"
C O R P O R A I O N

APPLICANT'S INDEMNIFICATION AGREEMENT REQUIRED BY SECTION

4.2B(6XbX2) OF THE TOWN OF CHILMARK ZONING BY-LAWS

ATC Outdoor DAS, LLC (the "Applicant") shall, to the maximum extent permitted by law,

indemnify and save harmles s and defend the Town of Chilmark, its officers, agents, and

employees from and against anY and all damages, liabilities, actions, suits, proceedings, claims,

demands, losses, costs, and expenses (including reasonable attorneys' fees) that may arise out of
or in connection with the work being performed or to be performed by the Applicant, its

employees, agents, subcontractors or material men, in connection with the construction and

operatton of the wireless facilities identified in its application(s) for those

facilities dated existence of insurance shall in no way limit the scope of

this indemnifi cation agreement, which shall be binding on the Applicant's successors and

assigns, as their interest may appear'

ATC Outdoor DAS, LLC further agrees to reimburse the Town of Chilmark for damage to its

property caused by ATC Outdoor OAS, LLC its employees, agents, subcontractors or material

-.rr, in.lrrding damages caused by its or their use of faulty, defective or unsuitable material or

equipment, un-less thJdamage is caused by the Town of Chilmark's gross negligence or willful
misconduct.

ATC Outdoor DAS, LLC
by:

Jau^at l[alhv
By: 1 BASBB t 38C2642C...

Narne: Janae Walker

Title: VP -

Address: 10 Presidential WaY

w MA 01801

866-586-9377

npril 14, 2022

10 presidential way. wobum, MA 0.1801 .781.926,4500 Office.781.926.4545 Fax. www.americantower.com
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM lO.K

(Mark One):

tr Annual report pursuant to section 13 or 15(d) of the securities Exchange Act of 1934'

For the fiscal year ended December 31' 2021

tr Tlansition report pursuant to section 13 or 15(d) of the securities Exchange Act of 1934'

For the transition Period from to

Commission File Numberr 001-14195
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DT PRINCC LOBCL

April28,2022

Chilmark Plan Review Committee

Town of Chilmark
401 Middle Road
P.O. Box 119

Chilmark, MA 02535

Re:
Property Address:
Applicant:

Ricardo M. Sousa

Direct: 617-456-8123
Email : rsousa@Princelobel'com

Application for Renewal of a Special Permit

Sj tabor House Road, Chilmark, MA (the'oProperty")

ATC Outdoor DAS, LLC dlblaAmerican Tower

Dear Honorable Members of the Plan Review Committee:

This firm represents ATC outdoor DAS, LLc (..ATc outdoor DAs',)

regarding an application for the renewal of a Special Permit from the Town of

ch'ilmark Plan Review committee (the "Plan Review committee").

Enclosedpleasefindthree(3)copiesoftheplansshowingtheexisting.
conditions, three (3) .opl"r of photographs showing the existing conditions, a-cheque

in the amount of twenry dollars (SZO.OOI for the site plan review filing fee and a 
-

cheque in the amount of one hundred seventy-five dollars ($175'00) for the special

Permit filing fee.

Pleasenote,weintendtofileacompleteapplicationwithsupporting
documentation electronically tomorrow, Friday, nprit 29,2022, and will send a hard

"opy 
to your attention via FedEx overnight delivery as well'

Please contact me directly with any questions or concems with this matter'

Thank you for your attention to this matter'

Sincerely,

'F,^"7/,,,--
Prince Lobel TYe LLP

One ltrterrrational Place

Suite 3700

Boston, MA 02110

TEt:617 456 8000

FAX: 617 456 8100

,lrww. Iiti rt c. el illle-' l. c.tlt t t
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