AGREEMENT BETWEEN OWNER AND CONTRACTOR

Finish Roadwork

THIS AGREEMENT is by and between Town of Chilmark (hereinafter called OWNER) and                                (hereinafter called CONTRACTOR).

OWNER and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree as follows:

ARTICLE 1 - WORK
1.01
CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents.  The Work is generally described as follows:

Bring Middle Line Road, Molly’s Lane, Beech Grove, Oak Grove and Holly Grove and the driveways for sites # 2, # 5 and # 8 up to Chilmark Planning Board dirt roadway specifications with drainage culverts and grass seeding as indicated on the site plans.  The site is located in the Town of Chilmark, off of Tabor House Road, behind the Town’s Local Drop Off facility.

ARTICLE 2 ARCHITECT/ENGINEER
2.01
The Project has been designed by Reid Silva of Vineyard Land Surveying & Engineering. 
ARTICLE 3 - CONTRACT TIMES
3.01
Dates for Substantial Completion and Final Payment
A.
The Work will commence promptly following the date hereof, no earlier than September 6 and will be substantially completed on or before October 14, 2011, and completed and ready for final payment in accordance with the Contract Documents on or before          , 2011. Time is of the essence in the performance of the Work, unless otherwise stated.  

[3.02
Liquidated Damages
A.
CONTRACTOR and OWNER recognize that OWNER will suffer financial loss if the Work is not completed within the times specified in paragraph 3.01 above.  The parties also recognize the delays, expense, and difficulties involved in proving in a legal or arbitration proceeding the actual loss suffered by OWNER if the Work is not completed on time.  Accordingly, instead of requiring any such proof, OWNER and CONTRACTOR agree that as liquidated damages for delay (but not as a penalty), CONTRACTOR shall pay OWNER $100 for each day that expires after the time specified in paragraph 3.01 for Substantial Completion until the Work is substantially complete.  After Substantial Completion, if CONTRACTOR shall neglect, refuse, or fail to complete the remaining Work within the Contract Time or any proper extension thereof granted by OWNER, CONTRACTOR shall pay OWNER $500       for each day that expires after the time specified in paragraph 3.01 for completion and readiness for final payment until the Work is completed and ready for final payment.  


The CONTRACTOR’s failure to deliver the required work by 7:00 a.m. of any day shall result in an assessment of liquidated damages for that entire day.  The OWNER shall recover any liquidated damages to it by deducting such damage payments from any payments due to the CONTRACTOR under this Agreement and if such monies are insufficient to cover the full amount of liquidated damages due to the OWNER, the CONTRACTOR (or the surety) shall pay the balance due to the OWNER forthwith upon demand.


The assessment and/or collection by the OWNER of liquidated damages under this paragraph does not preclude other remedies of the OWNER under this Agreement or under law or equity.  Allowing the CONTRACTOR to continue to finish the Work (or any portion of the Work) after the time specified for completion of the Work shall not operate as a waiver on the part of the OWNER or any of its rights under this Agreement.] 
ARTICLE 4 - CONTRACT PRICE
4.01  

OWNER shall pay CONTRACTOR for completion of the Work in accordance with the Contract Documents the amount in current funds equal to the amounts stated in the CONTRACTOR’s Bid Proposal, as amended down by the Value Engineering, which is _____.  Payment is subject to appropriation or availability of funds.  No extra work or charges that would increase the Contract Price shall be recognized or paid unless authorized in writing by OWNER in a form approved by OWNER ("Change Order") and using a pricing methodology (e.g. lump sum, unit price, fixed estimate or time and materials basis) acceptable to OWNER.  The amount of the Change Order shall include the actual net increase or decrease in cost to CONTRACTOR or subcontractor(s) for performing the work covered by the change plus a reasonable amount for overhead and profit.
ARTICLE 5 - PAYMENT PROCEDURES
5.01
Submitting and Processing of Payments

OWNER shall pay CONTRACTOR the Contract Price in current funds for the performance of the Work, subject to Change Order additions or deductions. CONTRACTOR shall request payment for each component of the Work in separate requisitions using forms approved by OWNER.  Each requisition submitted by CONTRACTOR shall be of no effect until the part of the Work that is the subject of the requisition has been approved by OWNER.  


CONTRACTOR shall submit partial waivers of lien (notarized with stamp or seal) for itself with any requisition for payment.  OWNER reserves the right to require CONTRACTOR to submit partial waivers of lien (notarized with stamp or seal) from subcontractors with any requisition for payment in which such subcontractors are seeking payment for services performed.  All lien waiver affidavits shall be in a form acceptable to OWNER.
5.02
Progress Payments; Retainage

Based upon approved requisitions OWNER shall make payment for and withhold retainage as provided in the applicable statute.  Final payment, constituting the entire unpaid balance of the Contract Price, shall be paid by OWNER to CONTRACTOR within ninety (90) days after the following events have occurred: (i) the Work (including all punch listed and correctional work) has been completed and approved by OWNER; (ii) [CONTRACTOR has delivered to OWNER a complete set of as-built record drawings;] (iii) and final unconditional waivers of lien (notarized with stamp or seal) have been received from CONTRACTOR and each subcontractor.
ARTICLE 6 - CONTRACTOR’S REPRESENTATIONS
6.01
In order to induce OWNER to enter into this Agreement, CONTRACTOR makes the following representations:

A.
CONTRACTOR has examined and carefully studied the Contract Documents and the other related data identified in the Bidding Documents.

B.
CONTRACTOR has visited the Site and become familiar with and is satisfied as to the general, local, and Site conditions that may affect cost, progress, and performance of the Work.

C.
CONTRACTOR is familiar with and is satisfied as to all federal, state, and local laws and regulations that may affect cost, progress, and performance of the Work.  CONTRACTOR shall comply with all Federal, State and local tax laws, social security acts, unemployment compensation acts and workmen's compensation acts and shall promptly make all payments due thereunder and under any legally mandated benefit requirements.
D.
CONTRACTOR has given ARCHITECT/ENGINEER written notice of all conflicts, errors, ambiguities, or discrepancies that CONTRACTOR has discovered in the Contract Documents, and the written resolution thereof by ARCHITECT/ENGINEER is acceptable to CONTRACTOR.

E.
The Contract Documents are generally sufficient to indicate and convey understanding of all terms and conditions for performance and furnishing of the Work.

F.
By executing the Contract Documents, the CONTRACTOR certifies under the pains and penalties of perjury pursuant to Chapter 62C, Section 49A(b) of the Massachusetts General Laws that the CONTRACTOR has complied with all of the laws of the Commonwealth of Massachusetts relating to taxes.

ARTICLE 7 - CONTRACT DOCUMENTS
7.01
Contents of Contract Documents
A.
The Contract Documents which comprise the entire Agreement between OWNER and CONTRACTOR concerning the Work consist of the following:

1.
This Agreement (pages __________ to __________, inclusive).

2.
Exhibits to this Agreement as follows:

a.
Exhibit “A”; INVITATION FOR BIDS Middle Line Road Community Housing Finish Roadwork; Project 2011-MLR-ROADS-II.

b. Exhibit “B”; Middle Line Site Plan 1/4/10 pdf

c. Exhibit “C”; Middle Line Site 2 “L1.1” pdf

d. Exhibit “D”; Middle Line Site 5 “L1.1” pdf

e. Exhibit “E"; Middle Line Site 8 “L1.1” pdf

f. Exhibit “F”; Prevailing Wage Schedule pdf

g. Exhibit “G”; Finish Roadwork Contract Supplement pdf

h. Exhibit “H”; Roadwork Page 1 of 9 pdf.

i. Exhibit “I”; Roadwork Page 2 of 9 pdf

j. Exhibit “J”; Roadwork Page 3 of 9 pdf

k. Exhibit “K”; Roadwork Page 4 of 9 pdf

l. Exhibit “L”; Roadwork Page 8 of 9 pdf

3.
CONTRACTOR’s Bid Proposal (pages _________ to 
_______ , inclusive).

4.
Specifications consisting of separate Sections individually identified by number, title and numbered pages, as listed in the Table of Contents of the Project Manual.
5.
The following which may be delivered or issued on or after the Effective Date of the Agreement and are not attached hereto: 

a.
Written Amendments signed by OWNER and CONTRACTOR;

b.
Work Change Directives;

c.
Change Order(s) signed by OWNER and CONTRACTOR.

6.  Finish Roadwork Contract Agreement attached hereto as Exhibit G.



7.
Contract Supplement containing applicable statutory requirements attached hereto as Exhibit H.



9.
Prevailing Wage Rate Schedule attached hereto as Exhibit F.

B.
There are no Contract Documents other than those listed above in Article 7.  The Contract Documents are a final, complete and exclusive integrated document containing all the covenants, stipulations and provisions agreed upon between the parties hereto, and that oral evidence of additional or inconsistent terms shall not be admissible to vary, contradict or add to the express terms of the Contract Documents.

C.
The Contract Documents may only be amended, modified, or supplemented in writing signed by both OWNER and CONTRACTOR

ARTICLE 8 - MISCELLANEOUS
8.01
Terms

Terms used in this Agreement will have the meanings indicated in the Contract Documents.

8.02
Assignment of Contract

No assignment by a party hereto of any rights under or interests in the Contract will be binding on another party hereto without the written consent of the party sought to be bound; and, specifically but without limitation, moneys that may become due and moneys that are due may not be assigned without such consent (except to the extent that the effect of this restriction may be limited by law), and unless specifically stated to the contrary in any written consent to an assignment, no assignment will release or discharge the assignor from any duty or responsibility under the Contract Documents.

8.03
Successors and Assigns

OWNER and CONTRACTOR each binds itself, its partners, successors, assigns, and legal representatives to the other party hereto, its partners, suc​cessors, assigns, and legal representatives in respect to all covenants, agree​ments, and obligations contained in the Contract Documents.

8.04
Severability

Any provision or part of the Contract Documents held to be void or unenforceable under any Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid and binding upon OWNER and CONTRACTOR, who agree that the Contract Documents shall be reformed to replace such stricken provision or part thereof with a valid and enforceable provision that comes as close as possible to expressing the intention of the stricken provision.  All of the inserts, schedules and exhibits attached hereto are incorporated herein and made a part hereof as if set forth in full herein.  Any other terms or provisions required by law to be incorporated in the Contract Documents are deemed incorporated herein as if set forth herein in full.

8.05
Dispute Resolution  

All claims, disputes and other matters in question between the parties to the Contract, arising out of or relating to the Contract or the breach thereof, unless otherwise resolved by the parties shall be resolved by litigation in any court having appropriate jurisdiction.

8.06
Termination


OWNER may terminate the Agreement or suspend the Work at any time with or without cause.  If the Agreement is terminated through no fault of CONTRACTOR, CONTRACTOR shall be paid for all Work completed to the date of such termination, and for reasonable out of pocket costs incurred as a result of such termination.  If OWNER terminates the Agreement for cause then OWNER may recover its costs of rebidding and contracting for the completion of the Work including attorneys’ fees and designer’s fees, plus all costs and expenses (including attorneys’ fees) of enforcing OWNER’s rights under the Contract Documents.  If such costs in the foregoing sentence exceed the unpaid balance of the Contract Price, CONTRACTOR shall pay the difference to OWNER.

8.07
Indemnity



CONTRACTOR shall indemnify, defend and hold harmless OWNER and its agents and employees harmless from any and all liability, injury, loss, cost, damage or expense (including reasonable attorneys' fees), resulting from any breach of the Contract Documents or from any violation of legal restrictions on use of the Site or from any act, omission or negligence of CONTRACTOR, its affiliates, subsidiaries, parent, agents, employees or any independent contractor engaged directly or indirectly by CONTRACTOR in connection with the Work.  This indemnity shall not be limited in any way by any limitation on the amount or type of damages, compensation or benefits payable by or for CONTRACTOR under workmen's compensation acts, disability benefit acts or other employee benefit acts, nor by any limitation on the amount of CONTRACTOR's liability insurance.

8.08
Notices



All notices required under the Contract Documents shall be in writing and sent certified mail to the applicable address set forth in the Bid Proposal.  If addressed to the OWNER, any such notice shall be sent to Town of Chilmark, POB 119, Beetlebung Corner, Chilmark, MA 02535, attention: Board of Selectmen.

8.09
Insurance Requirements



OWNER'S insurance requirements applicable to the Work are attached hereto as Exhibit "D".  CONTRACTOR shall supply satisfactory evidence of such insurance to OWNER prior to undertaking the Work.

8.10
CONTRACTOR's Failure to Perform



In the event that CONTRACTOR shall fail to observe or perform any of the terms or conditions herein contained, OWNER may at its election, in addition to, and without prejudice to, any other rights of OWNER provided herein or pursuant to law, take possession of all materials, tools, appliances, equipment, construction equipment, machinery and vehicles, offices and other facilities on the Site, and all materials intended for the Work, wherever stored and may accept assignment of any or all subcontracts and contract out to other contractors such part or all the of Work as OWNER may determine, and exercise such other self-help remedies all at the expense of CONTRACTOR.

(continued)

IN WITNESS WHEREOF, OWNER and CONTRACTOR have signed this Agreement in duplicate. One counterpart each has been delivered to OWNER and CONTRACTOR.  

This Agreement will be effective on                 _ , 20__ (which is the Effective Date of the Agreement).

OWNER                       
CONTRACTOR ______________________

By                          
By ______________________________

(CORPORATE SEAL)

(CORPORATE SEAL)

Address for giving notices:
Address for giving notices:

401 Middle Road, POB 119   
_________________________________
Chilmark, MA 02535-0119

                           
_________________________________





License No.                    _






            (where applicable)

