MASTER DECLARATION OF 

THE MIDDLE LINE ROAD COMMUNITY HOUSING ASSOCIATION

CHILMARK, COUNTY OF DUKES COUNTY, MASSACHUSETTS
This Master Declaration of the Middle Line Road Community Housing Association,  (“Declaration”) is made this 19th day of January, 2010, by the Town of Chilmark, a municipal corporation with a mailing address of P.O. Box 119, Chilmark, Massachusetts 02535 (the “Declarant”).

ARTICLE I

SUBJECT PROPERTY
The land, with the improvements thereon, situated in Chilmark, County of Dukes County, Commonwealth of Massachusetts, shown on a plan of land entitled “Middle Line Affordable Housing Project Dated January 4, 2010,” (the “Plan”) (the “Property”).  

ARTICLE II

LAND CLASSIFICATIONS

PROPERTY USE AND RESTRICTIONS
SECTION 2.01           LAND CLASSIFICATIONS
The Property is hereby divided into the following use classifications:

A. Residence Areas.  
(i) Assessors Map 13 Lots 43.1, 43.3, 43.4, 43.5, 43.6 and 43.7 Lots 4, 5, 6, 7, 8, and 9 on the Plan shall be hereinafter referred to as the “Residence Lots.”  The Residence Lots shall be single family building lots.  These lots shall be ground leased by the Town of Chilmark to affordable housing recipients in accordance with the Town’s Implementation Guidelines for Qualifications for Homesite Zoning Bylaw 6.9 (the “Implementation Guidelines”), the  Decision of the Martha’s Vineyard Commission, dated July 5, 2007, and recorded with the Dukes County Registry of Deeds in Book 1148, Page 180 and the Decision of the Martha’s Vineyard Commission, dated , and recorded with the Dukes County Registry of Deeds in Book ___, Page ___ (collectively, the “MVC Decision”) and the Planning Board of the Town of Chilmark’s Site Plan Certificate of , dated January 8, 2008 and recorded with the Dukes County Registry of Deeds in Plan Book 16, Page 47 (the “Planning Board Decision”).  The single family dwellings and other improvements located on the Residence Lots shall be owned by such ground lessees pursuant to bills of sale from the Town.  (For purposes of this Master Declaration, the ground lessees/owners of the improvements shall be referred to as “Ground Lessees.”)

(ii) Assessors Map 13 Lot 43.2 shall be hereinafter referred to as the “Rental Units Lot.”  Map 13 Lot 43.2 contains 6 separate apartments in three duplexes, each of which shall be hereinafter referred to as a “Rental Unit” and collectively shall be referred to as the “Rental Units.”  Lot 2 shall be ground leased by the Town of Chilmark to a developer (the “Developer”).  The Rental Units will be owned by the Town and and managed by a Town-appointed property manager “Rental Property Manager”.  This organization will manage and lease each apartment and manage the various Middle Line Road Community Housing and Road Associations.  The rental units will be leased to affordable housing recipients in accordance with the Implementation Guidelines, the MVC Decision and the Planning Board Decision (the “Lessees”).    
B.
Open Space.  The area outside each of the respective building envelopes and the area shown as the “40 ‘ Wide ROW” as shown on The Plan shall be hereinafter referred to as the Open Space.  This area shall remain as open space and shall not be disturbed without the Town’s prior approval.   

C.
Access Road.  The Access Road is shown as “40’ Wide ROW” on the Plan.  

SECTION 2.02           RESIDENCE AREAS:

PERMITTED USES AND RESTRICTIONS
Each Residence Lot and the Rental Lot shall be for the exclusive use and benefit of the “Resident Lot” Ground Lessees.  The Rental Units (or the Lessees of the in the case of Rental Units) thereof, subject, however, to all of the following limitations and restrictions:

A.
Residential Use.  No buildings or other structures of any kind shall be erected, placed or allowed to stand on a Residence Lot except a single family residential dwelling house as permitted under applicable law, together with accessory buildings and structures normally appurtenant to such a dwelling situated in Chilmark.  No buildings or other structures of any kind shall be erected or allowed to stand on the Rental Units Lot except three duplexes containing six apartments as permitted by the ground lease by and between the Town and the Developer and under applicable law, together with accessory buildings and structures normally appurtenant to such dwellings situated in Chilmark.  No garage shall be used for the storage of heavy commercial vehicles or construction equipment.  No business activities of any nature shall be conducted upon any Residence Lot or in the Rental Units or upon the Rental Units Lot, and no advertising signs shall be displayed thereon.  

B.
Animals.  No pets or other animals or birds shall be kept or maintained on any Residence Lot or on the Rental Units Lot of such type or in such number as to be noisome or offensive, and no such pet, animal or bird shall be allowed to pass onto or enter land in the Middle Line Road Community Housing Association other than on the Residence Lot or Rental Units Lot of the owner thereof unless such pet, animal or bird is suitably leashed, caged or otherwise controlled.

C.
Temporary Occupancy.  No trailer, mobile home, camper, tent, temporary building or structure of any kind, shall be used for a residence, either temporarily or permanently.

D.
Storage.   No trailer, mobile home, commercial vehicle, construction equipment, camper, permanent tent or similar structure or equipment shall be kept, placed or maintained upon any Residence Lot, upon the Rental Units Lot, or upon the Access Road in such a manner as to be visible from neighboring property or which may be considered unsightly, offensive or detrimental to any other lot in the Middle Line Road Community Housing Association; provided, however, that the provisions of this paragraph shall not apply to temporary construction shelters or facilities maintained during, and used exclusively in connection with, the construction of any improvement.

E.
Nuisances.   No rubbish, debris, dead trees or heavy brush of any kind shall be placed or permitted to accumulate upon or adjacent to any Residence Lot or upon or adjacent to the Rental Units Lot which will or may render the same or any portion thereof unsanitary, unsightly, offensive or detrimental to any other Residence Lot or the Rental Units Lot, and no activity shall be conducted or maintained which is or may be offensive or detrimental to any other Residence Lot or to the Rental Units Lot in the vicinity thereof or to its occupants.

F.
Repair of Building.  No building or structure upon any Residence Lot or upon the Rental Units Lot shall be permitted to fall into disrepair, and such building and structure shall at all times be kept in good condition and repair and adequately painted or otherwise finished.

G.
Trash Containers and Collection.  Trash, rubbish and garbage shall be kept in covered containers which shall be properly screened and/or enclosed so as not to be visible from neighboring properties, except for such necessary periods when said containers are made available for collection.

H.
Fencing.  If fencing is desired upon any Residence Lot or upon the Rental Units Lot natural barriers and living fences shall be used where possible.  No chain link, electric or barbed wire fences are permitted, other than in-ground, electric fences to contain pets.  All fences must be maintained in good repair.

I.
Landscaping.  In accordance with the MVC Decision all fertilizers used at the Property shall be slow-release, water-insoluble nitrogen source types.  No synthetic pesticides including herbicides, fungicides, and/or insecticides shall be used in the maintenance of landscaping.  All plantings shall be non-invasive species and shall include native species and use best management practices.  No more than a total of 3,000 sq. ft. of “lawn area” per Residence Lot and 9,000 sq. ft. of “lawn area” on the Rental Units Lot (no more than 3,000 sq. ft. per duplex) shall be allowed.  Such lawn areas shall not be fertilized more than three times per year.  Further, extensive ground cover may not include gravel or hard artificial surfaces such as concrete or asphalt.

J.
Exterior Lighting.  In accordance with MVC Decision all exterior lighting upon any Residence Lot and upon the Rental Units Lot shall be downward shielded to prevent direct light from escaping the property as expressly determined in Chilmark’s Outdoor Lighting By-law – Article 5, Sections 5.5, 5.6 5.7 and 5.8.  Any security lighting upon such lots will be motion sensitive.

K.
Affordable Housing.  In accordance with MVC Decision at least 1/3 of the Residence Lots and at least 1/3 of the Rental Units will be devoted to qualified recipients earning up to 100% of the Dukes County Median Income upon initial occupancy.  This commitment is dependent upon the number of qualified applicants that are within this income bracket.  The balance of the Residence Lots will be devoted to qualified recipients earning up to 150% of the Dukes County Median Income.

L.
Preservation of Significant Landscape Features.  In accordance with the MVC Decision, all significant landscape features, such as clay pits and ancient ways will be protected with a minimum 50-foot no cut buffer with the exception of the Access Road into the subdivision that will cross Holman Road once.

M.
Restrictions on Further Subdivision.  In accordance with the MVC Decision and the Planning Board Decision no Residence Lot or the Rental Units Lot shall be further subdivided.  No portion of any Residence Lot or the Rental Units Lot nor any easement or license shall be conveyed by any owner without the prior written approval of the Association and the Town of Chilmark.  No more than 12 dwellings (including the rental duplexes) shall be built on the Property.

SECTION 2.03           OPEN SPACE LOT See previous comment about open space:   PERMITTED USES, CONSTRUCTION OF

IMPROVEMENTS AND ALTERATIONS
The Open Space Lot land area is owned by the Town of Chilmark.  

A.  Permitted Uses.  The Open Space Lot land area is to be used by the Ground Lessees of the Residence Lots and the Lessees of the Rental Units for passive recreation and conservation purposes only.  No buildings or driveways are to be constructed on said lot.  Said lot  land area shall be maintained in its natural state with minimum maintenance of invasive vegetation.
B.    Limitation on Construction.  No person or entity other than the Town of Chilmark or its designee shall construct, reconstruct, refinish, alter or maintain any road or improvement upon, or shall make or create any excavation or fill upon, or shall change the natural or existing drainage of, or shall destroy or remove any tree, shrub, or other vegetation from the Open Space Lot land area.  The Town shall have the right, at any time, to plant, replace, maintain and cultivate shrubs, trees, grass and plantings and to construct, reconstruct, refinish, alter and maintain any improvement on any portion of the Open Space Lot land area, provided any such work complies with the MVC Decision and the Planning Board Decision.  

SECTION 2.04           ACCESS ROAD:

PERMITTED USES AND RESTRICTIONS
The Access Road is owned by the Town of Chilmark.  The Access Road shall be subject to a permanent appurtenant easement for the benefit of all Ground Lessees of Residence Lots and Lessees of Rental Units in common with others lawfully entitled thereto, to use the same for all purposes for which streets and ways are now or may hereafter customarily be used in the Town of Chilmark, specifically including the right to install, maintain and repair underground utility systems.  All maintenance, repair and improvements of the Access Road (including snow removal) shall be done by the Association and the cost thereof shall be included in the expenses of the Association subject to assessment pursuant to Section 4.01. 

ARTICLE III

MIDDLE LINE ROAD COMMUNITY HOUSING ASSOCIATION

SECTION 3.01
ORGANIZATION OF THE ASSOCIATION
The Middle Line Road Community Housing Association (herein referred to as the (“Association”) is an unincorporated association charged with the duties and vested with the powers prescribed by law and set forth herein.

SECTION 3. 02
MEMBERSHIP: QUALIFICATIONS, RIGHTS AND DUTIES
The Ground Lessees of each Residence Lot, the Lessees of each Rental Unit and the Developer Rental Property Manager shall be members of the Association, and one membership shall be appurtenant to each Residence Lot and Rental Unit.  The Developer Rental Property Manager shall also hold one membership.  The qualifications of such membership and the rights, duties, privileges and liabilities of members shall be as set forth herein.

SECTION 3.03
VOTING
A.
Residence Lots.  Each of the Ground Lessee memberships shall be entitled to one vote, regardless of the number of Ground Lessees of such Residence Lot, provided, however, that each Membership shall be held and exercised as a unit and shall not be divided among several Ground Lessees of any Residence Lot.  To that end, whenever any Residence Lot is rented by more than one person the several Ground Lessees shall (a) determine and designate which one of such Ground Lessees shall be authorized and entitled to cast votes, execute instruments and otherwise exercise the rights appertaining to such Residence Lot hereunder, and (b) notify the Secretary of the Association of such designation by a notice in writing signed by all of the Ground Lessees of such parcel.  Any such designation shall take effect upon receipt by the Secretary and may be changed at any time and from time to time by notice as aforesaid.  In the absence of any such notice of designation, the Secretary may designate any one such Ground Lessee for such purposes.

B.
Rental Units Lot.

(i)
DeveloperRental Property Manager:  The Developer Rental Property Manager shall be entitled to six votes.


(ii)
Lessees:  The Lessees of the Rental Units shall be non-voting members of 
the Association.
SECTION 3.04
DUTIES OF THE ASSOCIATION
The Association shall have the obligations, subject to and in accordance with the provisions herein, to perform the following duties for the benefit of the Ground Lessees of Residence Lots and the Lessees of the Rental Units.

A.    Maintenance of Open Space Lot and Access Road.  To maintain or provide for the maintenance of the Open Space Lot and the Access Road.

B.    Public Service.  To contract for or provide (to the extent adequate services are not provided by a public authority) such grounds and utility maintenance, snow plowing service, and other services and facilities of a public or quasi-public nature as may be deemed necessary or desirable for the effectuation of the purposes of this Declaration.  In providing such facilities and services, the Association may contract with or delegate its duties to any entity organized for such purposes.

C.    Insurance.  To obtain and maintain in full force and effect such insurance as the Association shall deem necessary to protect the Association from loss by reason of fires or other casualty and from liability for personal injury and property damage.

SECTION 3.05   
POWERS AND AUTHORITY OF THE ASSOCIATION 

The Association shall have the power to do any and all lawful things which may be authorized, required or permitted to be done by the Association under and by virtue of this Declaration, and to do and perform any and all acts which may be necessary or proper for or incidental to the exercise of any of the express powers of the Association.  Without in any way limiting the generality of the foregoing provisions, the Association shall have the following power and authority at any time:

A.    Assessments.  To levy assessments on the Ground Lessees of Residence Lots, and Lessees of Rental Units, and to receive and collect payment of such assessments, in accordance with the provisions of Article IV hereof.

B.    Easements and Rights-of-Way.  To work with the Town of Chilmark, as the record owner of the Access Road to grant easements and rights-of-way, as may be required by utility companies, for the purpose of constructing, erecting, operating or maintaining the Access Road and pipes, lines, cables, conduits and other facilities for the provisions of water, electric, telephone, drainage, sewage disposal and other utility services in, on, under and through the Access Road.

C.    Employment of Agents.  To employ a manager and such other employees as are necessary to carry out the responsibilities and duties of the Association.

SECTION 3.06 
RULES

A.    Rulemaking Power.  Subject to the provisions of this Declaration, the Association may from time to time adopt, amend and repeal rules and regulations governing, among other things, use of the Open Space Lot and the Access Road, provided said rules and regulations comply with the terms of any restrictions or covenants of record which are in force and effect, including without limitation the MVC Decision and the Planning Board Decision. 

B.    New Recordation of Rules.  A copy of the Rules, as they may from time to time be adopted, amended or repealed, shall be mailed or otherwise delivered to each Ground Lessee of a Residence Lot Owner and Lessee of a Rental Unit and may, but need not, be recorded or filed.  Upon such mailing, other delivery or recordation and filing, said Rules shall have the same force and effect as if they were set forth and were a part of this Declaration.

SECTION 3.07
LIABILITY
No officer, the manager or other employee of the Association shall be personally liable to any Ground Lessee of a Residence Lot Owner and Lessee of a Rental Unit, or to any other party, for any damage, loss or prejudice suffered or claimed on account of any act or omission of the Association, the officers or the manager or any other representative or employee of the Association, provided, however, that such actions were conducted in good faith.

ARTICLE IV

ASSESSMENTS
SECTION 4.01
OPERATION AND MAINTENANCE ASSESSMENTS AND CAPITAL 


IMPROVEMENTS

A.    Regular Assessments.  At least thirty (30) days prior to the commencement of each fiscal year, the Board of Directors of the Association shall prepare a budget reflecting the estimate of the expenses to be incurred by the Association during such fiscal year in performing its functions hereunder.  The budget shall be adopted at the annual meeting of the members, as defined in the By-laws of the Middle Line Road Community Association.  The estimate of expenses so determined shall be divided by 7 (being the total number of Residence Lots (6) and the Rental Units Lot).  The resulting amount shall be assessed as of the date of the adoption of the budget to the Ground Lessee of each Residence Lot and to the DeveloperRental Property Manager, as ground lessee of the Rental Units Lot.

B.    Special Assessments.  If, at any time during any fiscal year, the regular assessment proves inadequate for any reason, the Board of Directors of the Association may levy a special assessment as of such date as it may determine in the amount of such actual or estimated inadequacy, which amount shall be assessed to the Ground Lessees and the Developer.Rental Property Manager.
C.    Payment of Assessments.  All assessments shall be due and payable within thirty (30) days after the date of assessment unless otherwise authorized by the Board. 

D.     Obligation of Ground Lessees and DeveloperRental Property Manager.  All Ground Lessees and the DeveloperRental Property Manager shall be liable for all assessments levied upon them pursuant to this Declaration.

E.     Failure to Pay Assessments.  If the assessment as to any Residence Lot or the Rental Units Lot is not paid on the date when due, then such assessment shall become delinquent and shall bear interest from the date of delinquency at the rate of ten (10%) percent per annum.  

F.
Capital Improvements.  


(i)
If fifty (50%) percent or more but less than eighty (80%) percent of the Members (as such term is defined in Section 3.02 above, and voting in the manner prescribed in Section 3.03 above) wish to make a capital improvement, the cost of such improvement shall be borne solely by the Members so wishing to make the improvement.


(ii)
Eighty (80%) percent or more of the Members (as such term is defined in Section 3.02 above, and voting in the manner prescribed in Section 3.03 above) may agree to make a capital improvement and assess the cost thereof to all of the Members, the payment of such assessment to be collected and enforced as set forth in Paragraphs 4.01(C), (D) and (E) above.


(iii)
All capital improvements made to or affecting the land owned by the Town of Chilmark shall be subject to the prior approval of the Town and shall be owned by the Town.
SECTION 4.02 
ENFORCEMENT OF ASSESSMENTS
Assessments levied hereunder together with interest thereon and all reasonable costs of collection thereof, including reasonable attorney’s fees, shall be the personal obligation of the Ground Lessees and the DeveloperRental Property Manager.  The failure of any Ground Lessee to pay an assessment on or before the delinquency date shall constitute a lien on the improvements located on the Residence Lot enforceable by the Association.  The failure of the Developer Rental Property Manager to pay an assessment on or before the delinquency date shall constitute a default under the Developer’s ground lease Management Agreement with the Town of Chilmark.
The Association may also bring an action in any court of competent jurisdiction against the Ground Lessee or Developer Rental Property Manager personally obligated to pay the assessment to recover the same, together with interest, reasonable attorney’s fees, and other costs of the action.  
ARTICLE V

MISCELLANEOUS PROVISIONS
SECTION 5.01 
AMENDMENT AND DURATION

A.    Amendment.  Except as otherwise herein expressly provided, this Declaration may be amended at any time by:

A vote adopting, or written consent to, the proposed amendment by a majority of the Ground Lessees of Residence Lots and the Developer Rental Property Manager (the number of votes held by each of the Ground Lessees and Developer Rental Property Manager being as described in 3.03 above), and subject to final approval by the Town of Chilmark, acting by and through its Board of Selectmen.  Such amendment shall not be effective until there has been filed and recorded a certificate signed by the President of the Association setting forth the amendment and the facts relating to its adoption.  However, no such amendment shall be adopted that substantially derogates from the original intent and purpose of this Declaration.


B.    Duration of Restrictions.  Subject to the provisions of sub-paragraph A of Section 5.01 hereof, and to the extent that any provisions of Declaration are deemed to constitute restrictions subject to the limiting provisions of M.G.L. Chapter 184, Sections 26 through 30, then all such restrictions shall be binding for a term of one hundred fifty (150) years from the date of recording hereof and shall remain in full force and effect in accordance with the provisions of M.G.L. Chapter 184, Section 27, as it may be amended from time to time, or as provided in similar successor provisions, which provision of M.G.L. Chapter 184, Section 27 permit the extension of the period of enforceability of said restrictions by the recording of an extension in accordance with the provisions of said law before the expiration of the first thirty (30) years from the date of recording hereof, and before the expiration of each succeeding twenty (20) year period thereafter, or for such other maximum further periods of time as may be allowed by any amendments of said law or by any successor provisions.

SECTION 5.02
ENFORCEMENT AND NON-WAIVER
A.    Right of Enforcement.  The restrictions set forth in this Declaration are for the benefit of all the land described herein and shall run with the land.  Except as otherwise provided herein, any Ground Lessee of any Residence Lot, the DeveloperRental Property Manager, the Lessees of the Rental Units and Town of Chilmark, acting by and through its Board of Selectmen, and the Association shall have the right to enforce any or all of the provisions of the Declaration, including without limitation, the restrictions herein set forth.

B.    Violation of Law.  Any violation of any applicable local, state or federal law or governmental regulation pertaining to the ownership, occupation or use of any property within the Middle Line Road Community Housing Association is hereby declared to be a violation of this Declaration and is subject to any or all of the enforcement procedures set forth in this Declaration.
SECTION 5.03 
DELIVERY OF NOTICES AND DOCUMENTS
Any written notice or other document relating to or required by this Declaration may be delivered either personally or by mail.  If by mail, it shall be deemed to have been delivered forty-eight (48) hours after a copy of same has been deposited in the United States mail, certified or registered mail, postage prepaid, return receipt requested.

SECTION 5.04 
CONSTRUCTION AND SEVERABILITY: SINGULAR AND PLURAL

A.    Provisions Severable.  Each of the provisions of this Declaration shall be deemed independent and severable, and the invalidity or partial invalidity of any provision or portion thereof shall not affect the validity or enforceability of any other provision.

B.    Singular Includes Plural.  Unless the context requires a contrary construction, the singular shall include the plural and the plural the singular; and the masculine, feminine or neuter shall include the masculine, feminine and neuter.

C.    Captions.  All captions or titles used in this Declaration are intended solely for convenience of reference and shall not affect that which is set forth in any of the provisions hereof.


This MASTER DECLARATION is hereby executed as a sealed instrument as of the date first above set forth.

Town of Chilmark

By its Board of Selectmen

___________________________

Warren DotyJ.B. Riggs Parker, Chairman

___________________________ 

Frank M. Fenner, Jr.

___________________________ 

Warren Doty
COMMONWEALTH OF MASSACHUSETTS

County of Dukes, ss.                                 


On this _____ day of ___________, 200_, before me, the undersigned notary public, personally appeared Warren M. DotyJ.B. Riggs Parker, Chairman of the Board of Selectmen, proved to me through satisfactory evidence of identification, which was 
                           , to be the person whose name is signed on the preceding or attached document, and acknowledged to me that he signed it voluntarily for its stated purpose.

________________________________ 

Notary Public

My commission expires: 
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